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- MESSAGES

OF THE

PRESIDENT OF THE UNITED STATES,

TRANSMITTING THE

CONVENTION OF FEBRUARY 29, 1892, BETWEEN THE UNITED
STATES AND HER BRITANNIC MAJESTY, SUBMITTING TO
ARBITRATION THE QUESTIONS WHICH HAVE ARISEN
BETWEEN THOSE GOVERNMENTS CONCERNING

THE JURISDICTIONAL RIGHTS OF THE UNITED STATES IN THE
WATERS OF BERING SEA, ETC.;

AND ALSO TRANSMITTING

RECENT CORRESPONDENCE UPON THAT SUBJECT
WITH THE BRITISH GOVERNMENT.

WASHINGTON:
GOVERNMENT PRINTING OFFIOE.
1892.
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MESSAGE
PRESIDENT OF THE UNITED STATES,

:'\ A Convention signed at Washington, February 29, 1892, between the Gov-

4y

O A8 0-3

ernments of the United States and Her Britannic Majesty submitting
to arbitration the questions’ which have arisen between those Govern-
ments concerning the jurisdictional rights of the United States in the
waters of Bering Sea, etc.

MARCH 8, 1892,—Read ; Convention read the first time and referred to the Comniittee
on Foreign Relations, and, together with the message and accompanyingipapers,
ordered to be printed in confidence for the use of the Senate.

MarcH 9, 1892.—Injunction of secrecy removed, and, with the accompanying cor-
respondence, ordered to be pr{nted.

To the Senate:

I herewith transmit, with a view to its ratification, a convention
signed at Washington, the 29th of February, 1892, between the Gov-
ernments of the United States and Her Britannic Majesty, submitting
to arbitration the questions which have arisen between those Govern-
ments concerning the jurisdictional rights of the United States in the
waters of the Bering Sea and concerning also the preservation of the
fur seal in, and habitually resorting to, the said sea and the rights of
the citizens and subjects of either country as regards the taking of far
seal in, or habitually resorting to, the said waters.

The correspondence not heretofore submitted to Congress in relation
to the Bering Sea matter, is in course of preparation and will be trans-
mitted without delay.

BENJ. HARRISON.

EXEOUTIVE MANSION,

Washington, March 8, 1892.

The United States of America and Her Majesty the Queen of the
United Kingdom of Great Britain and Ireland, being desirous to pro-
vide for an amicable settlement of the questions which have arisen be-
tween their respective governments concerning the jurisdictional rights
of the United States in the waters of Behring’s Sea, and concerning
also the preservation of the fur-seal in, or habitually resorting to, the
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said Sea and the rights of the citizens and subjects of either country
as regards the taking of fur-seal in, or habitually resorting to, the said
waters, have resolved to submit to arbitration the questions involved,
and to the end of concluding a convention for that purpose have ap-
pointed as their respective Plenipotentiaries:

The President of the United States of America, James G. Blaine,
Secretary of State of the United States; and

Her Majesty the Queen of the United Kingdom of Great Britain and
Ireland, Sir Julian Pauncefote, G. C. M. G., K. C. B., Her Majesty’s
Envoy ﬁxtraordinary and Minister Plenipotentiary to the United States;

Who, after having communicated to each other their respective fal
powers which were found to be in due and proper form, have agreed to
and concluded the following articles. .

ARTIOLE 1.

The questions which have arisen between the Governinent of the
United States and the Government of Her Britannic Majesty concern-
ing the jurisdictional rights of the United States in the waters of Beh-
ring’s Sea, and concerning also the preservation of the fur-seal in, or
habitually resorting to, the said Sea, and the rights of the citizens
and subjects of either country as regards the taking of fur-seal in, or
habitually resorting to, the said waters, shall be submitted to a tribunal
of Arbitration, to be composed of seven Arbitrators, who shall be ap-
pointed in the following manner, that is to say: Two shall be named by
the President of the United States; two shall be named by Her Bri-
tannic Majesty; His Excellency the President of the French Republic
shall be jointly requested by the High Contracting Parties to name
one; His Majesty the King of Italy shall be so requested to name one;
and His Majesty the King of Sweden and Norway shall be so requeste(i
to name one. The seven Arbitrators to be so named shall be jurists of
distinguished reputation in their respective countries.

In case of the death, absence or incapacity to serve of any or either
of the said Arbitrators, or in the event of any or either of the said
Arbitrators omitting or declining or ceasing to act as such, the President
of the United States, or Her Britannic Majesty, or His Excellency the
President of the French Republic, or His Majesty the King of Italy,
or His Majesty the King of Sweden and Norway, as the case may be,
shall name, or shall be requested to name forthwith another person to
act as Arbitrator in the place and stead of the Arbitrator originally
named by such head of a State.

And in the event of the refusal or omission for two months after re-
ceipt of the joint request from the High Contracting Parties of His
Excellency the President of the French Republic, or His Majesty the
King of Italy, or His Majesty the King of Sweden and Norway, to
pame an Arbitrator, either to fill the original appointment or to fill a
vacancy as above provided, then in such case the appointment shall be
made or the vacancy shall be filled in such manner as the High Con
tracting Parties shall agree.

ARTICLE II.

The Arbitrators shall meet at Paris within twenty days after the
delivery of the counter case mentioned in Article IV, and shall proceed
impartially and carefully to examine and decide the questions that have
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been or shall be laid before them as herein provided on the part of the
Governments of the United States and Her Britannic Majesty respec-
tively. All questions considered by the tribunal, including the final
decision, shall be determined by a majority of all the Arbitrators.

Each of the High Contracting Parties shall also name one person to
attend the tribunal as its Agent to represent it generally in all matters
eonnected with the arbitration.

ARTICLE III.

The printed case of each of the two parties, accompanied by the docu-
ments, the official correspondence, and other evidence on which each
relies, shall be delivered in duplicate to each of the Arbitrators and to
the Agent of the other party as soon as may be after the appointment of
the members of the tribunal, but within a period not exceeding three
months from the date of the exchange of the ratifications of this treaty.

ARTICLE IV,

‘Within three months after the delivery on both sides of the printed
case, either party may, in like manner deliver in duplicate to each of
the said Arbitrators, and to the Agent of the other party, a counter
case, and additional documents, correspondence, and evideuce, in reply
to the case, documents, correspondence, and evidence so presented by
the other party.

If, however, in consequence of the distance of the place from which
the evidence to be presented is to be procured, either party shall, within
thirty days after the receipt by its agent of the case of the other party,
give notice to the other party that it requires additional time for the
delivery of such counter case, documents, correspondence and evidence,
such additional time so indicated, but not exceeding sixty days beyond
the three months in this Article provided, shall be allowed.

If in the case submitted to the Arbitrators either party shall have
specified or alluded to any report or document in its own exclusive pos-
session, without annexing a copy, such party shall be bound, if the other
party thinks proper to apply for it, to furnish that party with a copy
thereof; and either party may call upon the other, through the Arbitra-
tors, to produce the originals or certified copies of any papers adduced
as evidence, giving in each instance notice thereof within thirty days
after delivery of the case; and the original or copy so requested shall
be delivered as soon as may be and within a period not exceeding
forty days after receipt of notice.

ARTICLE V.

It shall be the duty of the Agent of each party, within one month after
the expiration of the time limited for the delivery of the counter case
on both sides, to deliver in duplicate to each of the said Arbitrators and
to the Agent of the other party a printed argument showing the points
and referring to the evidence upon which his Government relies, and
either party may also support the same before the Arbitrators by oral
‘argument of counsel; and the Arbitrators may, if they desire further
elucidation with regard to any point, require a written or printed state-
ment or argument, or oral argument by counsel, upon it; butin such cas:-_

J D U
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the other party shall be entitled to reply either orally or in writing, as
the case may be.

ARTICLE VI

In deciding the matters submitted to the Arbitrators, itis agreed that
the following five points shall be submitted to them, in order that their
award shall embrace a distinct decision upon each of said five points,
to wit: .

1. What exclusive jurisdiction in the sea now known as the Behring’s
Sea, and what exclusive rights in the seal fisheries therein, did Russia
assert and exercise prior and up to the time of the cession of Alaska to
the United States?

2. How far were these claims of jurisdiction as to the seal fisheries
recognized and conceded by Great Britain?

3. Was the body of water now known as the Behring’s Sea included
in the phrase ¢Pacific Ocean,” as used in the Treaty of 1825 between
Great Britain and Russia; and what rights, if any, in the Behring’s Sea
were held and exclusively exercised by Russia after said Treaty

4. Did not all the rights of Russia as to jurisdiction, and as to the seal
fisheries in Behring’s Sea east of the water boundary, in the Treaty be-
tween the United States and Russia of the 30th March, 1867, pass un-
impaired to the United States under that Treaty?

5. Has the United States any right, and if so, what right of protection
or property in the fur-seals frequenting the islands of the United States
in Be]hrin Sea when such seals are found outside the ordinary three-
mile limit

ARTICLE VIIL

If the determination of the foregoing questions as to the exclusive
jurisdiction of the United States shall leave the subject in such posi-
tion that the concurrence of Great Britain is necessary to the establish-
ment of Regulations for the proper protection and preservation of the
fur-seal in, or habitually resorting to, the Behring Sea, the Arbitrators
shall then determiné what concurrent Regulations outside the jurisdic-
tional limits of the respective Governments are necessary, and over
what waters such Regulations should extend, and to aid them in that
determination the report of a Joint Commission to be appointed by the
respective Governments shall be laid before them,with such other evi-
dence as either Government may submit.

The High Contracting Parties furthermore agree to co-operate in
securing the adhesion of other Powers to such Regulations.

ARTICLE VIII.

The High Contracting Parties having found themselves unable to
a.gtee upon a reference which shall include the question of the liability
of each for the injuries alleged to have been sustained by the other, or
by its citizens, in connection with the claims presented and urged by
it; and, being solicitous that this subordinate question should not inter-
rupt or louger delay the submission and determination of the main
questions, do agree that either may submit to the Arbitrators any
question of fact involved in said claims and ask for a finding thereon,
the question of the liability of either Government upon the facts found
o be the subject of further negotiation.
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ARTICLE IX, '

The High Contracting Parties having agreed to appoint two Com-
missioners on the part of each Government to make the joint investiga-
tion and report contemplated in the preceding Article VII, and to
include the terms of the said Agreement in the present Convention, to
the end that the joint and several reports and recommendations of said
Commissioners may be in due form submitted to the Arbitrators should
the contingency therefor arise, the said Agreement is accordingly herein
included as follows:

Each Government shall appoint two Commissioners to investigate
conjointly with the Commissioners of the other Government all the facts
having relation to seal life in Behring’s Sea, and the measures neces-
sary for its proper protection and preservation.

The four Commissioners shall, so far as they may be able to agree,
make a joint report to each of the two Governments, and they shall
also report, either jointly or severally, to each Government on any points
upon which they may be unable to agree.

These reports shall not be made public until they shall be submitted
to the Arbitrators, or it shall appear that the contingency of their being

used by the Arbitrators can not arise.

ARTICLE X.

Each Government shall pay the expenses of its members of the Joint
Commission in the investigation referred to in the preceding Article.

ARTICLE XI.

The decision of the tribunal shall, if possible, be made within three
months from the close of the argument on both sides.

It shall be made in writing and dated, and shall be signed by the
Arbitrators who may assent to it.

The decision shall be in duplicate, one copy whereof shall be
delivered to the Agent of the United States for his Government, and
the other copy shall be delivered to the Agent of Great Britain for his
Government.

ARrTIiCLE XII,

Each Government shall pay its own Agent and provide for the proper
remuneration of the counsel employed by it and of the Arbitrators
appointed by it, and for the expense of preparing and submitting its
case to the tribunal. All other expenses connected with the Arbitra-
tion shall be defrayed by the two Governments in equal moieties.

ARTICLE XIII.

The Arbitrators shall keep an accurate record of their proceedings
and may appoint and employ the necessary officers to assist them.

ARTICLE XIV.
The High Contracting Parties engage to consider the result of the

proceedings of the tribunal of arbitration, as a full, perfect, and final
settlement of all the questions referred to the Arbitrators.
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ARTICLE XYV,

The present treaty shall be duly ratified by the President of the
United States of America, by and with the advice and consent of the
Senate thereof, and by Her Britannic Majesty; and the ratifications
shall be excha.nged either at Washington or at London w1th1n six
months from the date hereof, or earlier if possible.

In faith whereof, we, the respectlve Plenipotentiaries, have signed
this treaty and have hereunto affixed our seals.

Done in duplicate at ‘Washington the twenty-ninth day of February,
one thousand eight hundred and ninety two.

JAMES G. BLAINE SEAL
JULIAN PAUNCEFOTE [SEALJ




MESSAGE

PRESIDENT OF THE UNITED STATES,

TRANSMITTING

Further correspondence with Great Britain respecting the fur-seal fisheries
in the Bering Sea.

To the Senate :

I herewith transmit a copy of the correspondence, not heretofore
printed, in relation to the Bering Sea negotiations terminating in the
treaty between the United States and Great Britain which I snbmitted
to the Senate on the Sth instant.

The previous correspondence in regard to this subjeet is contained
in Senate Executive Document No. 106, Fiftieth Congress, second ses-
sion ; House Executive Document No. 450, Fifty-first Congress, first
sexsion, and House Executive Document No. 144, Fifty-first Cougress,

second session.
BEXJ. HARRISOX.

EXECTTIVE MANSION,
Washington, Marck 9, 1392.






LIST OF PAPERS.

From and to whom. Date.

T
|
1
i

1891

Lord Salisbury to 8ir J. Paunce- | Feb. 21,
fote. .

|
|
|
i
|
|
|

Mr. Blaine to Sir J. Pmncafote..; Apr. 14 : Gives six nuﬁonl:ﬂmpo.ed for arbitration. The

!
|

Ragl.y to Mr. Blaine’s note of December 17, States |

Subject.

Page

that Great Britain took every step which it was
in its power to take in order to make it clear to
Russia that she did not accept claim to exclude
her subjects for 100 miles distance from the
coast which had been put forward in Ukase of
1821. Claims that words *' Pacific Ocean,” used
in trentsv“of 1825 with Russia, did include
Bering . Pro some changes to the
questions to be submitted to arbitration.

United States ol the same right to power
beyond 3 mileslimit as Great Britain ; cites act
of Parliamentof 1889 attempting to control body
of water on coast of Scotland 2,700 square miles
in extent. Map of that body inclosed.

Sir J. Paurncefote to Mr. Blaine ... Apr. 20 The stoppsg: of all sealing at sea and on land |

Mr. Blaine to Sir J. Pauncefote... May 4 '

Sir J. Pauncefote to Mr. Blaine.. .

seems to be acceptable to Lord Salisbury, who
wishes to know whether it would be preferred |
that the proposal come from the British Govern-

ment. .
Reviews the negotiations for a modus vivendi |

pending the result of arbitration; concessions
made by the President in consequence thereof;
recital of the obligations imposed on the North °
American Co.,in return for the sealing privilege.
which make it necessary that they should be
allowed to take a limited number of seals con-
trary to the claim of Great Britain that sealing
should he absolutely prohibited on both sides;
submits terms of agreement on that basis.

May 5 ' Acknowledges the above, of which copy has '

been mailed, and precise terms telegraphed to '
London. Deprecates alleged delay; rcfers to
previous interviews; mentions the ex. on
taken at the two condition« that the right to
kill a certain number of seals was reeerved for
the American Co. and that the modus vivendi
was not to be put in force until arbitration :‘v‘:

agreed upon, and expresses
the latter condition has been removed.
Mr. Adee to Sir J. Pauncefote .... May 20 Requests a reply to proposition of the 4th.... ..
8ir J. Pauncefote to Mr. Adee ...| May 21 Keply requested has not yet been received, but
; e to arrive in the course of a day.

Mr. Adee to Sir J. Pauncefote May 26 Points to the reasons for which a

v

t ent.
Sir J. Pauncefote to Mr. Adee .. ' May 27 Regrets the delay and }n-keu excuse on the
o

Sir J. Pauncefote

Mr. Wharton to SirJ. Pauncefote Jun: 4 P;ovo:es substitutes ‘fgr';mbdivhionl 1 and 2 of
for mod!

June 3 . Proposal for modus vivends
Ansents to the firat ive questions submitted by

rompt repl
is desired ; revenue cutters hsvo';)oen ord:

to proceed to the fisheries, and the orders
would be made definite by the lusion of an

agreem

ground of tie lat

the prop
by the British Gov-
ernment.

Mr. Blaine on April 14; makes a counter prop-
osition inA‘ respect of qnmdonxalx‘th, and of
on for

povry

the British prop di of June
3; takes exception to subdivision 3 relative to
the appointment of consuls, and objects de-
«idedly to the condition 4 of the previous as-
sent of Russia; suggests that the navies of
both nations enforce the agreement when it is
concluded ; reply to proposal of June 3.

-9

17

®
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LIST OF PAPERS—Continued.

From and to whom.

8ir J. Pauncefote to Mr. Whurt/on:

1

Mr. Wharton to Sir J. Pauncefote

8ir J. Pauncefote to Mr. Wharton

Mr. Wharton to Sir J. Pauncefote.
SirJ. Pauncefote to Mr. W harton.

Same to same

Mr. Wharton to Sir J. Pauncefoto.
8ir J. Pauncefote to Mr. Wharton.

Mr. Wharton to Sir J. Pauncefote.
The President...... et e
Mr. Wharton to Sir J. Pauncefote
Sir J. Pauncefote to Mr. Wharton.

8ir J. Pauncefote (memorandum)

Mr. Wharton to Sir J. Paunce-
fote,

Same to same
Same to same

8ir J, Pauncefote to Mr. Wharton
Mr. Wharton to Sir J. Pauncefote.

Date.

1801.
June 6

June 6

June 10

June 11

June 11
June 13

June 13
June 15
June 20
June 21
June 23

June 25

P

proj 5
June 26 Inatrgouonn for the reception of the British com-

June 26

June 27 | Note of the 25th acknowledged

July 3

Subject.

Page.

Sabmits the telegraphic reply to the above note
accepting the sgro 1s therein on condition
that the Briti dovernment be allowed to su-
rrviae the execution of the a ent on the

lands, anht that the prohibition will be ex-
tended to the whole of the Bering Sea. Insiats
that the terms of arbitration and modus be
agreed on simultaneously, as the suapension of
sealing could not be a ed to another year.

Reply to the above. Objects to the claim of su-
pervision by British authorities of the killin
on land which is already supervised by Ameri-
oan officials whose integrity is to be upheld, but
agrees to the appointment of one or two com-
missjoners for the collection of facts to be placed
before the arbitrators. Submits proposal em-
bodying this and other conditions agreed n?on.

Submits, in reply to the above, an ment tele-
grapbed from London and con ng modifica-
tions of and additions to that submitted in said

note.

Reply to the above. Protests "againat the pre-
senting of new propositions at this time; pro-
ceeds to discuss them and submits a form of
agreement drafted with alight modifications af-
ter that presented on June 6 ; inaists upon the
necessity of a speedy settlement.

Presents a defense of the motives of Lord Salis-
bury in introducing new itions at this
time,fbat says they will probably not be insisted
upon except that for a joint commisaion of four
experts to report on the necessity for interna-
tional arrangements.

Respl¥ baa been received by uleguph from Lord

allsbury who regrets that the suggestions in
regard.to Russia have beun rejected, but will
authorize him to sign agreement if assurance
is'given respecting the commission of experts

Acknowledges the above and accepts, pending a
faller mpl{. the terms therein presented.

He has received telogu?hlo permission to sign
agreement under previously understood condi
tion as to joint commission.

Appointment for the formal attestation to the
modus vivends.
Procl, tion in re vivendi. ...
Instructions issued by the Navy Dep

ursuance of the above proclamation. Sir J.
auncefote is furnished oopies thereof and
asked for iunstructions issued by the British

Government,

Apl?olntment. of British commissioners under
the ment announced tu visit Pribyloff
Islanm?ee

Instractions issued to British naval senjor officer
stated. Suggestion of indemnity for any actin

ion of the modus vivendi submitted.

Objections of Britlsh Government to arbitration
Bmpoaition No. 6, })resented by Mr. Blaine on

oc. 17, 1890, Reply to Lord Salisbury’s note
of the 26th of February, 1891, and of Sir J.
Pauncefote’s of June 3. The objection of the

« reference of the question of closed time to ar-
bitration in such words as to attribute abnor-
mel rights to the United States is met by a new
proposition avoiding that objection; submits
also a final clause in the matter of indemnifica-
tion by which the interests of the United States
as owner of the seal flsheries are not ignored as
in the suggestion made in the nove of June 8.
Agrcement in regard to the agpolntment of
cnmmius]loners to visit the Pribyloff Islands

086

)

mirsioners at the fisheries transmitted.
Instructions issued to British navy, as per note

of the 24th, have been comm unicated to the

Navy Department. )

Commissioners to visit the Berlng Sea. Pro.
poses they go and act together. I

37

37

40

49

51
51

52
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LIST OF PAPERS—Continued.

From and to whom.

Sir J. Pauncefote to Mr. Wharton.

Same to same ..... ..... ........
Same to same ... ...... L
Mr. Adee to Sir J. Pauncefote ..

Mr. Wharton to SirJ. Pauncefote ..

8ir J. Pauncefote to Mr. Wharton.

Mr. W harton to Sir J. Pauncefote.

8ir J. Pauncefote to Mr. Wharton

Mr. Wharton to Sir J. Paunce-fute

Same to 8AMe ... ... ..
8ir J. Pauncefote to Mx. Wharton

Same to same |telegram]).........
Same to same [unofficial}..... ...

Sir J. Pauncefote to Mr. Blaine.

Mr. Wharton to Sir J. Pauncefote
Same to RAM6 ..eeeeeieeae L.,
Same to 8AM@ «coieeenannan.....

11

July

Aug.

Aug,

tAug.
. Aug.

SAus,

1 Aug.

.1 Aug.

Sept.

' Oert.

26

B

I

10

Subject.

Reply to the above. P e for the British
Commissioners has already been arranged for
but they will be instructed to codperate as
much as possible.

Act ot Parliament and order in council in _purea-
ance of mg ivendi t incl

Instructions (in ful)) to the naval forces of Great
Britain in the Bering Sea inc: N

Note of 6th instant, inclosing act of Parliament
and order in council, ncknowled{z .

Note of 7Tth and inclosure acknowledged.

The proposition in regard to indemnification made
in the pote of June 25 appears to Lord Salis-
bLury to prejudge the question of liability. A
form is submitted by which not only the facte
but the liability arising from them shall be
passed upon by the arbitrators.

The objeciion presented in the above note was
not_anticipated. It is contended that it was
made with due regard to Lord Sn.llabq.rlra own
lan e and-in a l&iﬂt of entire equality pre-
sents observations in support of that position;
but, with a view to removing 1he last point of
difference, the rropoaition i8 modified so as to
meet the objection made against it.

Indemnities for acts committed by cruisers of
either nation. Solicits a reply to the question
relating thercto included in the d
tranrmitted with his note of June 23.

Reply to the above. The President thinke it will
be time to consider the question of indemnity
when occasion has been given to claim the same.

Requests a reply to his note of July 23... ......

Regrets bis inability to furnish as yet the reply
above requested.

Your note of 22d. Important letter posted to-day.

The British Government can not accept lpm
form in note of July 23, because implying the
admission of the doctrine that governments are
liable for acts of their nationals. Without leav-
iny the question of damages entirely out, as sug-

gested by Mr. Wharton at one time, & middle |

conrse might be adopted, and, omitting the
question of liability, questions of fact might be
reterred to the arbitrators. Submits the word-
jug of the clause drafted on that basis.

The killing of seals is permitted, according to re-
ports received from the Bering Sea Commission-
ers, to continue, although the number amed
upon, 7,500, is already exceeded, the excunse bein,
that the limitation begins with the signatare o
the d ivend. T t. s Govern-
ment is convinced the President will not coun-
tenance any fuch evasion of the rpirit of said
agreemen

t.
~Note f August 26 (above) shall receive immedi-

ale attention.

The objection presented in (unofficialy note of Au-
gust 26 is groundless. The President does not
assume liability on the gm of Great Britain,
but, on the contrary, wishes to put the question
of liability to the arbitrators. He cab not ac-
cept the counter ngropodtion to submit the
question of facts only, as tLose are well known,
and must insist that the question of liability
ahall go to arbitration.

Alleged killing of seals in excess of number pro-
vided for by agreement. A reply to the note
of August 26 has been delayed by the necessi
of waiting for the United States agent’s repo
The agent's interpretation that the limitation
should begin with the signing of the agreement
was concurred in by the United States naval
officers and the commissioners of both parties;
a large number had been killed between that
dateand thatof the receipt of inatructionsbythe
agent, leaving then but 3,029 to be taken ‘‘for
the subsistence and care of the natives” from
July 2, 1801, to May 1, 1892, and the agent see-
ing that it would be inadequate, called upon the
lessees to supply the deficiency with salt meat.

Page.

I
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From and to whom.

Date.

Subject. Page.

Mr. Wharton toSir J. Pauncefote.

-8ir J. Pauncefote to Mr. Wharton

Mr. Wharton to Sir J. Pauncefote

8ir J. Pauncefote to Mr. Wharton
8ir J. Pauncefote to Mr. Blaine...

Mr. Blaine to Sir J. Pauncefote. ..

Sir J. Pauncefote to Mr. Blaine ..

Mr. Blaine to Sir J. Pauncefote ..

1891,
Oct. 12

Oct. 13

Oct. 22

Oct. 23
Nov. 23

Nov. 27

|

Dee. 1

Dec. 2

Delay of ten weeks in replying to the proposal of
July 23, for the settlement of claims for dam-
ages 1s called to Sir Pauncefote’s attention, to-
gether with the fact that the modus vivendi ex-
pires May 2,1892. The President feels that if
any effective action 18 to be taken in the matter
before thenext fishing season opensall the terms
of agreement of arbitration should be disposed
of immediately.

Replﬂom the above. Lord Salisbury is t:’?eohd
in London this week ; much of the period of ten
weeks was taken up in informal ussions.

The British Gfotvi‘emment Insists upon its lntair-

+ r 1 d in

T of the s as pr
Kls note of August 26. The same proposition
is practically renewed.

Regrets the determination reported in the above
note and discusses it at some lengih, but with
aview to induce a prompt solutivn submits a

wording of the clause in conformity to the wish
that questions of fact onlyshall be submitted
to arbitration, the question of liability being
reserved for futare negotiations. |

Acceptance of the above proposition has been
received by telegraph. !

States that two reservations are desired in arti-
cle 6, viz, that the ntcessity and nature of any
reznia.tlono are left to the arbitrators, and that
such regulations will not become obligato:
upon the United States and Great Britain un
they bave received the assent of the maritime
powers.

States that within a fow days the minister had
furnisbed the exact points that had been agreed
upon for arbitration ; that he now informs him
by his noteof the 23d instant that tworeserva-
tions are desired in the sixth article; that all
regulations should be left to the arbitrators,
and that they shall be accepted by the other
maritime %wera before beocoming obligatory
upon the United States and Great Britain.
Such a proposition will postpone the matter
jndefinitely, and it can not be taken into con-
sideration. There is no objection to submit-
ting it to the maritime powers fur their assent,
but the United States can not agree to make
the adjustment with Great Britain dependent
upon the action of third xu'ﬂeu, who have no
direct intereat in the seal fisheries.

States that with regard to the first reservation
proposed in his note of 23d ultimo, the state-
ment made in Department note of the 27th
ultimo assures the same and it may be put
aside. The object of the second reservation
was to prevent the flsheries from being put at
the mercy of some third power. The regula-
tion might be evaded by British and Aweri-
can sealers by nlmgly hoisting the flag of a non-
adhering power. Suggests that after the la
of one year if either government complains
that injury is being done to the fiaheries it may

ve notice of a suspension of the regulations.

uggests also that if any dispute arises be-
tween the two nations the queation in contro-
versy shall be referred to an admiral of each,
who may choose an umpire.

In repl{lt.o note of 1st inetant, states that Preei-
dent is unable to see the apprehended danger
of a third nation engaging in sealing; no other
nation ever has. Russia will not dissent from
the agreement b it will endang er
own sealing property. We may look to her to
sanction and strengthen it. e two nations,
bowever, should unite in a note to the pl'lnclpai
powers advising them of what has been done
and asking their approval. If the agreement
is disturbed by a t! nation Great Britain
and United States can act conjointly. It is
therefore hoped that arbitration may be al- |
owed to proceed.
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Sabject.

1891.
8ir J. Pauncefote to Mr. Blaine... Dec. § Statestbat hiaGovernment does not fear that the

Mr. Blaine to Sir J. Pauncefote. ..

Sir J. Pauncefote to Mr. Blaine

|
Mr. Blaine to Sir J. Pauncefote . .'

l
|
|

Sir J. Pauncefote to Mr. Blaine ..'
1

Same tosume.. .....

Same to same

Sametosame ..... ..... ...
Same tosame. ...... ......

Mr. Blaine to Sir J. Pauncefote ..

. 10

Dec. 11

powers will reject the regulatioms, but that
they will refase 10 allow the arrest of their
ships which may engage in sealing in viola-
tion of the regulations. It is probable that
during the close season sealing
under other flags.
States, in reply to note of 8th instant, t!ut since
the dispute began not a vessel of Franoe or Ger-
many hus ever engased in sealing ; it would be

anprofitable for them to sail 20,000 miles to doso.

If we wait until they agree that their ships may
be searched the last seal will have been taken.
Russia is regarded as an ally and no American
country will loan its flag. To stop now for oat-
side nationa is to indefinitely poetpone the
whole question. The President adheres to his
ground, that we must have the arbitration as
already signed.
States that, in view of the strongopinion of the
g;lvi:i‘c,lent that the danger apprehended by Lord
ary
British Government will not press the gotnt.
explained in his note of the instant, but iz
reserves the right of raising it when the ques-
tion of framing the regulationa comes before
the arbitrators. It is underst:.od that they may
nrtinch su(;,]h maﬁom to them d“ j‘:hey mhny “a
priori” judge to be necessary an st to the two
powers. States that he is authorized to sign
the text of the seven articles and of the joint
commission urticle. Will call at Department
ut any time appointed.

PPo
Dec. 14 In reply to note of 11th instant, states that Pres-

Dee. 15

Deec. 17

ident ubjects to Lord Salisbury’s making an
reservation at all, and can not
right to 1 to the arbit:

any

P

to
point not embraced in the articles: to claim '
is to entirely change the arbitration. '
ght to have the .

this right
‘The President claime the

se.en points arbitrated. The matters to be

arbitrated must be distinctly understood before :

the arbitrators are chosen. Is prepared to sign
the articles without any reservation whatever,
and will be glad to have him call at the Depart-
ment on the 15th, at 11 a. m.

‘Will transmit note of 14th instant to his Govern-
ment. Pending further instructions, it is not
in his power to proceed to the signature of the
articles.

States in reply to note of 14th instant that Lord
Salisbury states that owing to the difticulties
of telegraphic communication he has been mis-
understood, an-' will defer discussion as to the
course to he followed in care the regulations
are evaded by a change of tlag. States that no

will go on

in too remote to justify delay, the .

yield to him the .

reservation was embodied in his note of the 11th .

instant, and acrees with the President that no
point should be submitted to the arbitrators
not embraced in the agreement. Is ready to
sign the articles.

Decliues to have the number of the arbitrators
reduced from seven to five, bus J)refeu that
each honld be r ted by two and
the other tiree appoinua by foreign govern-

ments

States that Mexsrs. Baden-Powell and Dawson
will arrive on the 20th.

His government accepts that the arbitratorsshall
be chosen by France, ltalfv, and Sweden.

Asgks whether Department is prepared to proceed
at once to the preparation and signatare of the
formal arbitration couvention and Joint Com-

' misaion.
Inclosing arbitration convention and Joint Com-

!
|

ent and states that he is ready
at once to the signature of the con-

wmission
to proc
vention.

ki

81
81
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iPnze.

Stutes that commisaioners have heen appointed to
inveatigate and report, conjointly with British
comnissioners, upon faots relative to preserva.
tion of seal life ; will be ready to confer inform-
ally with British colleagues at their conven-.

Nuote of February 4 acknowledged. States that
S.r Badan-Powell and Prof. Dawson have been
iy o

8 in
preservation of seal life and trusts that ar-

82

tter of the

rangements will be made at once for the meet- '

ing of the commission on Monday, 8th instant.

Regrets that the British commissioners are men
who have ulready })ublioly expressed an opinion
as to the merits of the question, but hopes this
will not prevent a fair and impartial investiga-
tion. Supposed that before this thearbitration
convention would be signed and thus have en-
abied the commissioners to proceed officially to
a discharge of their duties, but as it became
necessary to await approval of the draft of the
instrument has interposed no objection to pre-
liminary conferences.

Deprecates the intimation that the British com-
minsi s may be biased by previous public

expressions of opinion; presents the defense of !

both of them; remarks that the same observa-
tiou might bsurged in the case of the American
commissioners, and expresses satisfaction that
the course ndo!ned is in accord with that sug-
gested by him in the note dated April 29, 1890.

The British commissioners wishing to postpone '

Jjoint conferences uuntil arbitration convention
shall have been signed, the United States com-
missioners have been instructed to make known
their readiness to proceed without further delay,
the United States Government regarding the
convention as substantially agreed upon.

Acknowledges above; makes mention of two pre-
liminary conferences, and says the British com-
missioners hope to arrange for the formal open-
ing of their session.

Refusal to discuss modus vivendi by the British
commissioners; the vilue of the work of the
commission will bLe diminished thereby.
‘What is the scope of the duties of the British
commissioners {

He is awaiting inatruct-ons of Lord Salisbury, to
whom the draft of arbitration convention in-
closed in the note of KFebruary 4 has been for-

No opiuion can be expressed by the British Gov-
ernment as to the modus vivendi question raised
in the interview of the 2l instant, until they
know what is proposed.

Urges the necessity of a modus vicendi ; the terms
should be similar to those of last year, but better
execnted; asks that the contents of this note be
transmitted by telegraph, every day of delay
involving great trouble to both Governments.

Sealing schooners are reported by United States
consul at Victoria to have cleared to the num-
ber of forty-six with six or seven more to go, as
against thirty same date last year

The need ot an agreement will soun be over if it
is not arrived at snon.

Fixes the 29th as the day on which to sign the
treaty of arbitration.

From and to whom. ‘ Date, !
! I
1892.
Mr. Blaine to 8ir J. Pauncefote..| Fel, 4
ience.
8ir J, Pauncefote to Mr. Blaine. | Feb. 6
I appointed
Mr. Blaine to 8ir J. Pauncefote . | Feb. 6
1
|
8ir J. P: fote to Mr. Blaine ...! Feb. 8
I
1
|
Mr. Blaine to Sir J. Pauncefote . : Feb. 9
8ir J. Pauncefote to Mr. Blaine...| Feb. 11
J
|
Mr. Blaine to 8ir J. Pauncefote .., Feb. 12
|
i
Sir J. Pauncefote to Mr. Blaine...! Feb. 13
warded.
Sametosame .................... Feb. 19
Mr. Blaine to 8ir J. Pauncefote. ... Feb, 24 |
]
Same to same ............ . Feb. 2¢
Same to 8ame ........c...........' Feb. 27
20

Sir J. Pa fote to Mr. Blai i Feb.
|
i

Reply to the note of the 24th. Lord Salisbury’

does not admit that the deln{s have been greater
on the part of Great Britain; the British com-
missioners have reported that there is no danger
of a serfous diminution of the seals, and there-
fore the necesnity of a modus vivendi is not ap-
E.rent. Still he wounld not object to the pro-

ibition limited toa zone not more than 30 miles
around the Pribyloff Islands, provided the catch
on the islands be limited to 30,000. The simile
of trees would be more nplpro?rlata if applied
to grass, which, like the seals, will be reproducad
next year if cut this year, pending the result of
arbitration,

|
I

87

87
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From and to whom. Date. Sabject. Page.

i 1892, |
Sir J. Pauncefote to Mr. Blaine ..; Mar. 7 . Presents tu-gumegts in -upeort.of Lord Balisbury's| 89
* 3 di: t

i refasal to w ; the
| ' tirst was agreed to (a8 per note of June 6, 1891)
|

under stipulation that the measure could not
be repeated; there is no apparent danger to
the seal species; the zone p is more ex-
tensive than that mentioned ? Mr. Blaine un
March 16, 1891; the anticipation of conflicts,
considered in the note of May 4. 1891, has been
met by the provisions of the Bering Sea act of
Parliament and order in council.

e —e-

Mr. Wharton to Sir J. Paunce- ' Mar. 8 The President regrets that Great Britain should 90

fote. decline to agree to an effective mode of protect-
inz a property the title to which is sub-
mitted to arbitration, a course demanded by
common equity. The simile of grass cutting
refuted. It Great Britain declines, as shown
by quotations from previous corre-gondenoe. to
assume responsib tgfur acts of her subjects
she should restrain the same from committing
such acts. The prohibition of seal killing was &
matter of comity before arbitration was ag
) upon ; it is now a matter of obligation. The
[ . killing under the restrictions of last year was
' four times that made on land, it wonld become
1 enormous in the absence of any restriction. The
impracticability of a 30-mile zone, now pro-
gosed by Lord Salisbury, was pointed out by
imself when the proposal came from this Gov-
ernment. The United States can not’ be ex-
[ pected to forego protecting its property while
the arbitration is proceeding.

CORRESPONDENCE WITH THE LEGATION OF THE UNITED STATES AT LONDON.

No. From and to whom. Date. Subject. Page.

.

. 1888,
825 Mr. Phelps to Mr. Bayard .. 3ept. 12 | Great Britain will not enter into any convention | 93

for the protection of the seal fisheries without
the concurrence of Canada, which can not be
expected. Recommends that strong measures
be ;.aken to prevent the wholesale slaaghter of
seals.

1889.

132 Mr. White to Mr. Blaine.... Dec. 4 | Letter of Sir George Baden-Powell to the London | 95

Times with refnd to the Bering Sea question,
and a letter of Mr. Flower, commenting thereon,
in the same paper, transmitted.

1891,
394 Mr. Lincolo to Mr. Blaine... Jan. 2 | Que
: | the status of the Bering Sea fisherics ques- |
. ti(im. e:ll.ld reply given by Sir J. Ferguson, trans-
. ¢ mitt

stion in the House of Commons relating to 97

|
470 Sametossme............... ; June 6 | Debate on the seal-fishery bill in the House of ' 88

. Commons, transmitted. The bill was read in i
the House of Lords without debate. H

472 Same to same. ..............' June 10 Dell:atgnlln the House of Lords after passage of , 99
. the .
+ 1892, |

592 ' Same to same............... Jan. 6 ! Speech of Sir George Baden-Powell tothis constitu- | 101

ents relative to the Bering Sea quustion, on |
| ' Jan.5, 1892, transmitted.
i )







CORRESPONDENCE.

Lord Salisbury to Sir Julian Pauncefote.

No. 34.] FOREIGN OFFICE, February 21, 1891,

S1r: The dispatch of Mr. Blaine, under date of the 17th December,
has been carefully considered by Her Majesty’s Government. The
effect of the discussion which has been carried on between the two
Governments has been materially to narrow the area of controversy.
It is now quite clear that the advisers of the President do not elaim
Behring’s Sea as a mare clausum, and indeed that they repudiate that
contention in express terms. Nor do they rely, as a justification for
the seizure of British ships in the open sea, upon the contention that
the interests of the seal fisheries give to the United States Government
any right for that purpose which, according to international law, it
would not otherwise possess. Whatever importance they attach to the
preservation of the fur-seal species—and they justly look on it as an
object deserving the most serious solicitude—they do not conceive that
it confers upon any maritime power rights over the open ocean which
that power could not assert on other grounds.

The claim of the United States to prevent the exercise of the seal fish.
ery by other nations in Behring Sea rests now exolnaivolg upon the
interest which by purchase they possess in & ukase issued by the Em.
peror Alexander I, in the year 1821, which prohibits foreign vessels froimn
approaching within 1060 Italian miles of the coasts and islauds then be-
longing to Russia in Behring Sea. Jt is not, as I understand, contended
that the Russian Government, at the time of the issue of this ukase
possessed any inherent right to enforce such a prohibition, or aoquire(i
by the act of issuing it any claims over the open sea beyond the terri-
torial limit of 3 miles, which they would not otherwise have pos.
sessed. Butitis said that this prohibition, worthless in itself, acquired
validity and force against the British Government because that Gov-
ernment can be shown to have accepted its provisions. The ukase was
a mere usurpation ; but it is said that it was converted into a valid in.
ternational law, as against the British Government, by the admission
of that Government itself.

I am not concerned to dispute the contention that an invalid claim
may, a8 against another Government, acquire a validity which in its in-
ception it did not possess, if it is formally or effectively accepted by
that Government. But the vital question for decision is whether any
other Government, and especially whether the Government of Great
Britain, has ever accepted the claim put forward in this ukase. Ouar
contention is, that not only can it not be shown that the Government
of Great Britain, at any time since 1821, has admitted the soundness
of the pretension put forward by that ukase, but that it ean be shown
that it has categorically denied it on more than one occasion. On the

8. Ex. 55—2 17
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18th January, 1822, four months after the issue of the ukase, Lord Lon-
donderry, then British foreign secretary, wrote in the following terms
to Count Lieven, the Russian ambassador in London :

Upon the subject of this ukase generally, and especially upon the two main princi-
les of claim laid down therein, viz, an exclusive severeignty alleged to belong to
Russia over the territories therein described, as also the exclusive right of navigating
and trading within the maritime limits therein set forth, His Britunnic Majesty must
be understood as hereby reserving all his rights, not being prepared to admit that
the intercourse which is allowed on the face of this instrument to have hitherto sub-
sisted on these coasts and in those seas can be deemed to be illicit ; or that the ships
of friendly powers, even supposing an unqualified sovereignty was proved to apper-
tain to the Imperial Crown in these vast and very imperfectly occupied territories,
could, by the acknowledged law of nations, be excluded from navigating within the
distance of 100 Italian miles, as therein laid down, from the coast.

On the 17th October in the same year the Duke of Wellington, am-
bassador at Verona, addressed to Count Nesselrode a note containing
the following words:

Objecting, as we do, to this claim of exclusive sovereignty on the part of Russia,
I might save myself the trouble of discussing the particular mode olp its exercise as
set forth in this ukase. But we object to the sovereignty nroposed to be exercised
under this ukase not less than we do to the claim of 1it. We can not admit the right
of any power possessing the sovereignty of a ocouniry to exolude the vessels of others
from the seas on its coasts to the distance of 100 Italian miles.

Again, on the 28th November, 1822, the Duke of Wellington ad-
dressed a note to Count Lieven containing the following words:

The second grouud on which we object to the ukase is that His Imperial Majesty
thereby excludes from a certain considerable extent of the open sea vessels of other
nations. We contend that the assnmption of this power is contrary to the law of
nations: and we can not found a negotiation upon a paper in which it is again
bLroadly asserted. We contend that no power whatever can exclude another from the
use of the open sea; a power can exclude itself from the navigation of a certain
coast, sea, etc., by its own act or engagement, but it can not by right be excluded
by another. This we consider as the law of nations; and we can not negotiate upon
a paper in which a right is asserted inconsistent with this principle.

It is evident, therefore, that so far as diplomatic representation went,
the King’s Government of that date took every step which it was in
their power to take in order to make it clear to the Russian Govern-
ment that Great Britain did not accept the claim to exclude her sub-
jects for 100 miles’ distance from the coast, which had been put forward
in the ukase of 1821. '

Mr. Blaine does not deal with these protests, which appear to Her
Majesty’s Goverment to be in themselves amply sufficient to decide the
question whether Great Britain did or did not acquiesce in the Rus-
sian claim put forward by the ukase. He confines himself mainly, in
the dispatch under consideration, to the consideration of the treaties
which were subsequently made between Great Britain and Russia and
America and Russia in the year 1825, and especially of that between
Russia and Great Britain. This treaty, of which the text is printed
at the close of Mr. Blaine’s dispatch, does not contain a word to signify
the acquiescence of Great Britain in the claim recently put forward by
Russia to control the waters of the sea for 100 miles from her coast.
There is no stipulation upon which this interpretation can be imposed
by any process of construction whatsoever. But there is a provision
having in our judgment a totally opposite tendency, which indeed was
intended to negative the extravagant claim that had recently been made
on the part of Russia; and it is upon this provision that the main part
of Mr. Blaine’s argument, as I understand it, is founded. The stipu-
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lation to which I refer is contained in the first article and runs as
follows: .

ArTICLE 1. It is agreed that the respective subjects of the high contracting parties
shall not be troubled or molested in any part of the ocean commonly called the Pa-
cific Ocean, either in navigating the same, in fishing therein, or in landing at such
parts of the coast as shall not have been already occupied, in order to trade with the
natives, under the restrictions and conditions specified in the following articles.

I understand Mr. Blaine’s argument to be that, if Great Britain had
intended to protest against the claim of Russia to exclude ships for 100
miles from her coasts in Behring Sea, she would have taken this op-
portunity of doing so; but that, in confining herself to stipulations in
favor of full liberty of navigation and fishing in any part of the ocean
commonly called the Pacific Ocean, she, by implication, renounced any
claim that could arise out of the same set of circumstances in regard to
any sea that was not part of the Pacific Ocean. And then Mr. Blaine
goes on to contend that the phrase ‘¢ Pacific Ucean” did not and does
not include Behring Sea.

Even if this latter contention were correct, I should earnestly demur
to the conclusion that our inherent rights to free passage and free
fishing over a vast extent of ocean could be effectively renounced by
mere reticence or omission. The right is one of which we could not be
deprived unless we consented to abandon it, and that consent could
not be sufficiently inferred from our negotiators having omitted to
mention the subject upon ome particular occasion. ‘

But Tam not prepared to admit the justice of Mr. Blaine’s contention
that the words * Pacific Ocean” did not include Behring Sea. I be-
lieve that in common parlance, then and now, Behring Sea was and is
part of the Pacific Ocean; and that the latter words were used in order
to give the fullest and widest scope possible to the claim which the
British negotiators were solemnly recording of a right freely to navigate
and fish in every part of it, and throughout its entire extent. In proof
of the argument that the words *¢ Pacific Ocean ” do not include Behring
Sea, Mr. Blaine adduces a long list of maps in which a designation
distinet from that of ¢ Pacific Ocean” is given Behring Sea; either
“ Bebring Sea,” or ¢ Sea of Kamschatka,” or the * Sea of Anadir.,” The
argument will hardly have any force wnless it is applicable with
equal truth to all the other oceans of the world. But no one will dis-
pute that the Bay of Biscay forms part of the Atlantic Ocean, or that
the Gulf of Lyons forms part of the Mediterranean Sea; aud yetin most
maps it will be found that to those portions of the larger sea a separate
designation has been given. The question whether by the words ¢ Pa-
cific Ocean ” the n:-gotiators meant to include or to exclude Behring Sea
depends upon which locution was esteemerd to be the correct usage at
the time. The date is not a distant one, and there is no ground for sug-
gesting that the usage has changed since the Anglo-Russian treaty of
1825 was signed. The determination of this point will be most satis-
factorily ascertained by consulting the ordinary books of reference. I
append to this dispatch a list of some thirty works of this class, of vari-
ous dates from 1795 downwards, and printed in various countries, which
combine to show that, in customary parlance, the words * Pacific Ocean”
do inclnde Behring Sea. ;

_ If, then, in ordinary langunage, the Pacific Oceen is used as a phrase
including the whole sea from Behring Straits to the Antarctic Circle,
it follows that the 1st article of the treaty of 1825 did secure to Great
Britain in the fullest manner the freedom of navigation and fishing in
Bebring 8ea. In that case no inference, however indirect or circuitous,
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can be drawn from any omission in the language of that instrument to
show that Great Britain acqniesced in the usurpation which the ukase
of 1821 had attempted. The other documents which I have quoted
sufficiently establish that she not only did not acquiesce in it, but re.
pudiated it more than once in plain and unequivocal terms ; and as the
claim made by the ukase has no strength or validity except what it

might derive from the assent of any power whom it might affeet, it :

results that Russia has never acquired by the ukase any right to cur-
tail the natural liberty of Her Majesty’s subjects to navigate or fish in
these seas anywhere outside territorial waters. And what Russia did
not herself possess she was not able to transmit to the United States.

Her Majesty’s Government have, in view of these considerations, no
doubt whatever that British subjects enjoy the same rights in Behring

Sea which belong to them in every other portion of the open ocean ; but |
it is, nevertheless, a matter of sincere satisfaction that the President is ,

willing to refer to arbitration what he conceives to be the matters which
have been under discussion between the two Governments for the last
four years. Inregard to the questions as they are proposed by Mr.
Blaine, I should say that as to the firstand second, no objection will be
offered by Her Majesty’s Government. They are as follows :

(1) What exclusive jurisdiction in the sea now known as the Behring Sea and what
exclusive eéxclusive rights in the seal fisheries therein did Russia assert und exercise .

prior and up to the time of the cession of Alaska to the United States?

(2) How far were these claims of jurisdiction as to the seal fisheries recognized and

conceded hy Great Britain ¥
The third question is expressed in the following terms:

‘Was the body of water now known as the Behring 8ea included in the phrase ‘¢ Pa-
cific Ocean” a8 used in the treaty of 1825 between Great Britain and Russia and
what rights (if any) in the Bering Sea were given or conceded‘to Great Britain by
the said treaty?

Her Majesty’s Government would have no objection to referring to
arbitration the first part of that question, if it should be thought desira-
ble to do so; but they would give that consent with the reservation that
they do not admit that the decision of it can conclude the larger ques-

tions which the arbitrator would have to determine. To the latter part

of No. 3 it would be their duty to take exception:

‘What rights, if any, in the Behring Sea were given or conceded to Grea tBritain by
the said treaty? '

Great Britain has never suggested that any rights were given to her
or conceded to her by the said treaty. All that was done was to recog-
nize her natural right of free navigation and fishing in that as in all
other parts of the Pacific Ucean. Russia did not give those rights to
Great Britain, because they were never hers to give away.

4) Did not all the rights of Russia as to jurisdiction and as to the seal fisheries in
Bebring Sea east of the water boundary in the treaty between the United States
and Rt;ssia of the 30th March, 1867, pass unimpaired to the United States under that
treaty

This fourth question is hardly worth referring to an arbitrator, as
Great Britain would be prepared to accept it without dispate.
The fifth proposed question runs as follows :

(5) What are now the rights of the United States as to the fur-seal fisheries in the
waters of the Behring Sea outside of the ordinary territorial limits, whether such
rights grow out of the cession by Russia of any special rights or jurisdiction held
by her in such fisheries or in the waters of Behring Sea, or out of the ownership of
the breeding islands, and the habits of the seals in resorting thither and rearing their

oung thereon, and going out from the islands for food, or out of any other fact or
cident connected with the relation of those seal fisheries to the territorial posses-
uions of the United States?
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The first clause, “What are now the rights of the United States as
to the fur-seal fisheries in the waters of the Behring Sea outside of the
ordinary territorial limits 1” i8 a question which would be very properly
referred to the decision of an arbitrator. But the subsequent clause,
which assumes.that such rights conld have grown out of the ownership
of the breeding islands, and the habits of the seals in resorting thereto,
involves an assumption as to the prescriptions of international law at
the present time to which Her Majesty’s Government are not prepared
to accede. The sixth question, which deals with the issues that will
arise in case the controversy should be decided in favor of Great Brit-
ain, would perhaps more fitly form the substance of a separate reference.
Her Majesty’s Government have no objection to refer the general ques-
tion of & close time to arbjtration, or to ascertain by that means how
far the enactment of such a provision is necessary for the preservation
of the seal species; but any such reference ought not to contain words
appearing to aftribute special and abnormal rights in the matter to the
United States.

There is one omission in these questions which I have no doubt the
Government of the President wiil be very glad to repair; and that is
the reference to the arbitrator of the question, what damages are due to
the persons who have been injured, in case it shall be determined by him
that the action of the United States in seizing British vessels has been
withont warrantin international law. Subject tothese reservations, Her
Majesty’s Government will have great satisfaction in joining with the
Government of the United States in seeking by means of arbitration an
adjustment of the international questions which have so long formed
a matter of controversy between the two Governments.

I have to request that you will read this dispatch to Mr. Blaine, and
leave a copy of it with him should he desire it.

I am, ete., .
SALISBURY.

t—

APPENDIX,

Kamschatka Sea is a Jarge branch of the Oriental or North Pacific Ocean. (Mal-
bam, Jobn. “Naval Gazetteer,” 1795.)
sE‘Beering’a Straits, which is the passage from the North Pacific Ocean to the Arctic

Beering’s Island. An island in the Pacific Ocean. [Behring’s Island isin Behring’s
8ea.] (Brookes, R. *‘ General Gazetteer,” 1302.)

Kamschatka. Bounded east and south by Pacific.

Kamtschatka. Bounded on the north by the country of the Koriacs, on the east
and south by the North Pacific Ocean, and on the west by the Sea of Okotek. (Monte-
fiore. “Commercial Dictionary,” 1803.

Beering’s Island. In the North Pacific Ocean. (‘‘Geographical Dictionary,” Lon-

don, 1804.
Bezﬁ)u Island. An ieland in the North Pacific Ocean. (Cruttwell, C. * New
Chiv Gazetteer,” 1808.)

Kamtchatka. River, which runs into the North Pacific Ocean.

Kamtchatka. Peninsula, bounded on the east and south by the North Pacific

Islands in the Eastern or Great Pacific Ocean : Bebring’s Isle. (Mangnall, R. Com-
pendium of Geography,” 1815.)

Stilles Meer. Vom 5 nordl. Br. an bis zar Beringsstrasse aufwiirts stets heftige
8tirme, [Behring’s Strdlt isat the northern extremity of Behring’s Sea.] (Galletti,
J.5.A. *Geographisches Worterbuch,” Pesth, 1822.)

Behring’s Island. An island in the North Pacific Ocean. (* Edinburg Gazetteer,”
edition 1822, vol. 1, p. 432.)
l%s;ring'o Island. In the North Pacific Ocean. (‘‘General Gazetteer,” London,
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Berhing’s Island. In the Pacific. (‘‘New London Universal Gazetteer,” 1826.)

Mer Pacifique. Il #'étend du nord au sud depuis le Cercle Polaire Arctique, c’est-
a-dire, depuis le Détroit de Behring, qui le fait communiquer & 1’Océan Glacial Aus-
tral. (Dictionnaire Géographique, f]niversel, 1828.)

8tilles Meer. Vom 30 stidlicher Breite bis zum 5 nérdlicher Breite verdient er
durch seine Heiterkeit und 8tilie den namen des Stillen Meers; von da an bis zus
Beringsstrasse ist es heftigen Stiirmen unterworfen. (8eitz, Dr. J. C. Geographischer-
Statistisches Handworterbuch, Halberstadt, 1829.)

Beering’s Island. In the North Pacific Ocean. (‘‘Penny National Library: Geog-
raphy and Gazetteer,” 1830.)

ehring’s Strait connectsthe Frozen Ocean with the Pacific. (Arrowsmith. ¢ Gram-
mar of Modern Geography,” 1832.)

‘The Anadir flows into the Pacific Ocean.

The principal gulfs of Asiatic Russia are: the Gulf of Anadir, near Behring’s Strait;
the Sea of Penjina, and the Gulf of Okhotsk, between Kamtchatka and the mainland
of Russia—all three in the Pacific Ocean.

L’Océan Pacifique Boréal #’étend depuis le Détroit de Behring jusqu’au tropique de
Cancer. (‘Précis de la Géographie Universelle,” par Malte-Brun, vol. 2, p. 181, edi-
tion 1835.

Le Détroit de Behring. A commencer par ce détroit, le Grand Océan (ou Océan Pa-
oifique) forme la limite orientale de ’Asie. (Ibid., vol. viII, p. 4.)

Bebrin%(l)étroit céldbre). Iljoint1’Océan Glacial Arctique au Grand Océan. (Lan-

lows. ¢ Dictionnaire de Géographie.” 1838

The Pacific Ocean. Its boundary-line is pretty well determined by the adjacent
continents, which approach one anothertowards the north, and at Bering Strait, which
separates them, are only about 36 miles apart. This strait may be considered as clos-
" ing the Pacific on the north. (‘Penny Cyclopadia.” 1840.)

Behring (Détroit de) & l'extrémité nord-est de 1’Asie, sépare ce Continent de
PAmérique et ’'Océan Glacial Arctique de I’Océan Pacifique. (‘‘Dictionnaire Univer-
sel d'Histoire et de Géographie,” par M. N. Bouillet. Paris, 1842,)

Behring (Mer de), partie de I'Océan Pacifique.

Behring (Détroit de). Canal del’océan * * * unissantles eaux de l’Océan Pa-
cifique & celles de 'Océan Arctique. (‘‘ Dictionnaire Géographique et Statistique,”
par Adrien Guibert. Paris, 1850.) )

Pacific Ocean. Between longitade 70° west and 110° east, that is for a space of
over 180°—it covers the greater part of the earth’s surface, from Berings Straits to
the Polar Circle, that separates it from the Antarctic Ocean. (‘‘The New American
Cyclopsedia,” edited by George Ripley and Charles A. Dana. New York, 1851).

Bebring (Détroit de). Canal du Grand Océan unissant les eaux de ’Océan Pacifique
d celles de 1'0Océan Glacial Arctique. (*‘Grand Dictionnaire de Géographie Uni ver-
selle,” par M. Bescherelle Alné. 4 vols. 1855,)

Behrings’ Sea, sometimes called the Sea of Kamtchatka, is that portion of the North
Pacific Ocean lying between the Aleutian Islands and Behrings’ Strait. (‘‘ Imperial
Gazetteer,” 1855.)

Behring’s Island. An island in the North Paocific Ocean. (Fullarton’s ‘ Gazetteer of
the World,” 1856.)

Behring’s 8trait, which connects the Pacitic with the Arctic Ocean, is formed by the
approach of the Continents of America aud Asia. (‘‘ Cyclopedia of Geography,” by
Charles Knight, 1856.)

Pacific Ocean. Its extreme southern limit is the Antarctic Circle, from which it
stretches northward through 132 degreesof latitude to Behrings’8trait, which sepa-
rates it from the Arctic Ocean. (McCulloch’s ¢ Geographical Dictionary,” edited by F.
Martin, 1866.)

Behring (Détroit de). Canal ou bras de mer nnissant les eaux de 1'Océan Glacial
Arctique 3 celles de ’Océan Pacifique. (* Grand Dictionnaire Universel,” par M.
Pierre Labousse. Paris, 1867.)

Behrings’ Strait. The narrow sea between the northeast part of Asia and the north-
west part of North America, connecting the North Pacific with the Arctic Ocean.
(Encyclopedia Britannica.” 1875.)

Bering (Détroit de.) Passage qui unit ’Océan Glacial Arctique an Grand Océan.
(St. Martin, ‘‘Nouveau Dictionnaire de Géographie Universelle,” Paris, 1879.)

Behring Sea, or S8ea of Kamchatka, is that part of the North Pacific Ocean between
the Aleutian Islands in latitude 55° north and Bering 8trait in latitude 66° north, by
which latter it commanicates with the Arctic Ocean. (Lippincott’s ‘‘ Gazetteer of
the World,” Philadelphia, 1830).

Behring, or Bhering. A strait, sea, island, and bay, North Pacific Ocean. (Bryce
and Johnston, ¢ Cgﬁlopzedia of Geography.” Loudon and Glasgow, 1880.

Bering’s Meer. Der nordostlichste Teil des Stillen Ocean’s. (Brockhaus’ ¢‘Conver-
sations Lexicon.” Leipzig, 1882.)

Beringsstrasse. Meerenge das norddstlichste Eismeer mit dem Stillen Ocean ver-
bindend. (Ritter’s ‘' Geographisch-Statistisch Lexicon.” Leipzig, 1883.)
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Behring’s S8ea. Northeast part of the Pacific between Asia und America. (‘‘Pocket
Encyclopadia.” Sampson Low, 1883.)

thr’i'nglggxs'n;t connects the Pacific with the Arctic Ocean. (Chamber’s ‘‘ Encyclo-

ia. X

lml;'lelu'iug 8ea. A part of the Pacific Ocean, commonly known asthe S8ea of Kamchatka.

Behring’s Strait, connecting the North Pacific with the Arctic Ocean. (Blackie’s
* Modern Cyclopzdia.” 1839 edition.)

Behring’s 8ea, sometimes called the sea of Kamchatka, is that portion of the North
Pacific Ocean lying between the Aleutian Islands and Behring’s Straita.

In snpport of his argument that the term ‘¢ Pacific Ocean ” was not understood at
the time as including Behring Sea, Mr. Blaine has quoted a note which, it appears,
was presented by the Russian minister at Washington after the ratification of the
treaty of the 5th (17th) April, 1824, between the United States and Russia.

1n this note Baron Tuyl stated that “the Aleutian Islands, the coasts of Siberia,
and the Russian possessions in general on the northwest coast of America to 59° 30
of north latitude were positively excepted from the liberty of hunting, fishing, and
commerce stipulated in favor of United States’ citizens for tex years.” The rights
alluded to could not be those contained in the first article of the treaty, which is un-
limited in duration, but those of frequenting the interior seas, harbors, and creeks
conferred by Article IV.

Baron Tuyl grounded this constraction of the treaty on the argument that *‘the
coasts of Siberia are washed by the Sea of Okhotsk, the Sea of Kamschatka, and the
Icy 8ea, and not by the South Sea mentioned in the first article of the convention,”
and that ‘‘the Aleutian Islands were also washed by the Sea of Kamschatka or
Northern Ocean.”

He added that ‘it was not the intention of Russia to impede the free navigation
of the Pacific Ocean, and that she would be satistied with causing to be recoinized,
as well understood and placed beyond all manner of doubt, the principle that be-
yond 59° 30’ no veseel could approach her coasts and islands, nor fish or hunt within
the distance of two marine leagues.””

Mr. Adams, on being shown the draft of the note, stated to Baron Tuyl that, if it
were presented, he should return an answer to the effect that * the constraction of
treaties depending here upon the judiciary tribunals, the executive Government, even
if disposed to acquiesce in that of the Russian Government, as announced by him
(Baron Tuyl), could not be [? make it] binding upon the courts or upon this nation.”
He went on to say that it would be much better not to present the note, as the
Tnited States merchants would not go to trouble the Russians on the coast of Siberia
or north of the fifty-seventh degree of latitude, and it was wisest not to put such fan-
cies into their heads.

The incident, therefore, shows nothing material to the present issue, except that
the Russian minister attempted in a note, which has hitherto been kept secret, to
argue that Behring Sea was not a part of the South Ses (a term which is not em-
ployed in the British treaty), and that Mr. Adams stated that, even if the United
States Government were disposed to acquiesce in this view, they could not bind the
nation or the courts to it.

On the other hand, the Regulations of 1881, under which the American schooners
Eliza and Henrietia were seized by the Russian authorities, are headed—

““Notice of order relative to commerce on Russian Pacific coast;” X

*“ Without a special permit or license from the governor-general of Eastern Siberia
foreign vessels are not allowed to carry on trading, hunting, fishing, etc., on the Rus-
sian coasts or islands in the Okhotsk and Behring seas, or on the northeastern coast
of Asia, or within their sea-boundary line.” -

(Memorandum in Mr. Lothrop’s dispatch to Mr. Bayard of the 7th Maré¢h, 1882. Ex.
Doc. No. 106, Fiftieth Congress, secon'! session, p.271.)

. M.do Giers, in his subsequent note of the 8th May, 1332, speaks of these regulations
is *‘ a notice published by our consul at Yokohama relative to fishing, hunting, and to
trade in the lgusaian waters of the Pacific.” (Ibid., p. 262.)

_ Mr, Frelinghuysen also speaks of the matter as ‘‘ touching the Pacific coast fisher-
ies.” (Ibid., p.258.)

. *It does not ap , however, that the proposed limit of two leagues was observed or enforced, for
in 1868 the R minister for foreign affairs, explaining the treatment of the American sealer
Jara in the Sea of Okhotek, writes:

*Considering that foreign sealers are forbidden b‘y the laws in force to fish in the Russian inl!u and
baya at a distance less than 3 miles from the shore.” (Mr. Westmann to Mr. Clay, 81st July, 1868, Ex,
Doe. No. 108, Piftieth (Congress, second session, p. 253.)
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Mr. Blaine to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, April 14,1891,

S1r: The modifications which Lord Salisbury suggests in the ques-
tions for arbitration do not wholly meet the views of the President; but
the President changes the text of the third and fifth in such manner,
it is hoped, a8 will result in an agreement between the two govern-
ments. While Lord Salisbury suggests a different mode ‘of procedure
from that embodied in the sixth question,the President does not under-
stand him actually to object to the guestion, and he therefore assumes
that it is agreed to.

The six questions as now proposed by the President are as follows:

First. What exclusive jurisdiction in the sea now known as the
Behring Sea, and what exclusive rights in the seal fisheries therein, did
Russia assert and exercise prior and up to the time of the cession of
Alaska to the United States?

Second. How far were these claims of jurisdiction as to the seal fish-
eries recognized and conceded by Great Btitain?

Third. Was the body of water now known as the Behring Sea in-
cluded in the phrase ‘ Pacific Ocean,” as used in the treaty of 1825
between Great Britain and Russia; 'and what rights, if any, in the
Behnn?g Sea were held and excluswely exercised by Russia after said
treaty

Fourth. Did not all the rights of Russia as to jurisdiction and as to
the seal fisheries in Behring Sea, east of the water boundary described
in the treaty between the United States and Russia of March 30, 1867,
passed uninpaired to the United States under that treaty ?

Fifth. Has the United States any right, and, if so, what right of pro-
tection or property in the fur seals frequenting the islands of the
United States in Behring Sea, when such seals are found outsi®e the

ordinary 3-mile limit ¢
* Sixth. If the determination of the foregoing questions shall leave the
subject in such position that the concurrence of Great Britain is neces-
sary in prescribing regulations for the killing of the fur seal in any part
of the waters of Behring Sea, then it shall be further determined : First,
how far, if at all, outside the ordinary territorial limits it is neces-
sary that the Umted States should exercise an exclusive jurisdiction,
in order to protect the seal for the time living upon the islands of the
United States and feeding therefrom ¥ Second, whether a closed sea-
son (during which the killing of seals in the waters of Behring Sea out-
side the ordinary territorial limits shall be prohibited) is necessary to
save the seal-fishing industry, so valuable and important to mankind,
from deterioration or destruction? And, if so, third, what months or
parts of months should be included in such season, a,nd over what waters
it should extend ?

The President does not object to the additional question respecting
alleged damages to English ships, proposed by Lord Salisbury, if one
condition can be added, namely : ‘that after the issues of the arbitration
are joined, if the United States shall prevail, all the seals taken by
Canadian vessels during the period shall be pmd for at the ordinary
price for which skins aresold. This seems to the President to be the
complement of Lord Salisbury’s proposition, and he doubts not that it
will secure his lordship’s assent.
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In the first paragraph of Lord Salisbury’s dispatch of Febraary 21
he makes the following declaration :

1t is now quite clear that the advisers of the President do not claim Behring Sea
as mare clavsum, and, indeed, that they repudiate that contention in express terms.

Lord Salisbury’s expression is put in such form as to imply (whether
he ro intended I know not) that the United States had hitherto been
resting its contention upon the fact that the Behring Sea was mare
clausum. If that was his intention it would have been well for his lord-
ship to specify wherein the United States ever made the assertion. The
emphatic denial in my dispatch of December 17 last was intended to
put an end to the iteration of the charge and to eliminate it from the
carrent discussion.

Lord Salisbury complains that I did not deal with certain protests,
written by Lord Londonderry and the Duke of Wellington in 1£22, which
be had before quoted. If he will recur to the twenty-sixth and twenty-
seventh pages of my dispatch of December 17, he will observe that I
specially dealt with these; that 1 maintained and, I think, proved from
the text that there was not a single word in those protests referring to the
Bebring Sea, but that they referred, in the language of the Duke of Wel-
lington of the 17th of October, 1822, only to the lands “extending along
the shores of the Pacific Ocean from latitude 49° to latitude 60° north.”
In the first paragraph of Lord Londonderry’s protest of January 18,
1822, addressed to Count Lieven, of Russia, he alluded to the matters
in dispute as ‘“especially connected with the territorial rights of the Rus-
sian Crown on the morthwest coast of America bordering on the Pacific
Ocean, and the commerce and navigation of His Imperial Majesty's subjects
in the seas adjacent thereto.” From these and other pertinent facts it is
evident that the protests of Lord Londonderry and the Duke of Wel-
lington had nothing whatever to do with the points now in issue be-
tween the American and British Governments concerning the waters of
the Behring Sea. They both referred, in different and substantially
identical phrases, to the territory south of the Alaskan Peninsulaborder-
ing on the Pacific and geographically shut out from the Behring Sea.
Iregret that my arguments on a point which Lord Salisbury counsiders
of great importance should have escaped his lordship’s notice.

In Lord Salisbury’s judgment the contention of the United States
Dow rests wholly upon the ukase of 1821 by the Emperor Alexander
I of Russia. The United States has at no time rested its argument
solely on the ground mentioned, and this Government regrets that
Lord Salisbary should have so misapprehended the American position
as to limit its basis of right in Behring Sea to the ukase of 1821. The
United States has, among other grounds, insisted, without recurring
to any of its inherited and superior rights in Alaska, that this Gov-
ernment has as full authority for going beyond the 3-mile line in case
of proved necessity as Great Britian possesses.

Two or three instances of the power which Great Britain exercises
beyond the 3-mile line have already been quoted, but have failed,
thus far, to secure comment or explanation from Lord Salisbury. An-
other case ean be added which, perhaps, is still more to the point. In
1889, only two years ago, the British Parliament enacted a law, the
effect of which is fully shown by a map inclosed herewith. Far outside
the 3-mile line the Parliament of Great Britain has attempted to
control & body of water situated beyond the northeastern section of
8cotland, 2,700 square miles in extent, and to direct that certain meth-
ods of fishing shall not be used within that great body of water under
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a prescribed penalty. It will be observed that the inhibition is not
alone against British subjects, but against “any person.” I here quote
the pertinent section of the Parliamentary act in question :

7 (1) The fishing board may, by by-law or by-laws, direct that the methods of
fishing known as beam trawling and otter trawling shall not be used within a line
drawn from Duncansby Head, in Caithness, to Rattray Point, in Aberdeenshire, in
any area or areas to be detined in such hy-law, and may from time to time make, alter,
and revoke by-laws for the purposes of this section, but no such by-law shall be of
any validity until it has been confirmed by the secretary for Scotland.

(2) Any person who uses any such method of fishing in contravention of any such
by-law shall be liable, on conviction under the summary jurisdiction (Scotland) acts,
to a fine not exceeding £5 for the first offense, and not exceeding £20 for the second
or any subsequent offense, and every net set, or attempted to be set, in contravention
of any Such by-law, may be seized and destroyed or otherwise disposed of as in the
sixth section of this act mentioned.

If Great Britain may thus control an area of 2,700 square miles of
ocean on the coast of Scotland why may not the United States pre-
scribe a space around the Pribyloff Islands in which similar prohibi-
tions may be enforced ¥ The following would be the needed legislation
for such a purpose by Congress, and it is but a paraphrase of the act
of Parliament:

The Fur Seal Board may, by by-law or by-laws, direct that the methods of sealing
known as spearing, or harpooning, or with firearms, shall not be used within a line
drawn from the shores of the Pribyloff Islands, 60 miles in the Behring Sea, and said
board may, from time to time, make, alter, and revoke by-laws for the purpose of
this section ; hut no such by-law shall be of any validity until it has been confirmed
by the Secretary of the Treasury.

Second. Any person who uses any such method of sealing in contravention of such
by-laws shall be liable on conviction to a fine not exceeding $100 for the first offense
and not exceeding $500 for the second or any subsequent offense, and every spear,
harpoon, or firearm attempted to be used in coutravention of any such by-law may
be seized and aestroyed or otherwise disposed of as said fur seal board may direct.

It must not escape observation that the area of water outside the
3-mile line on the coast of Scotland, whose control is assumed by
Great Britain, is as large as would be found inside a line drawn from
QOape Cod to Portland harbor, on the New England coast.

Lord Salisbury reasserts his contention that the words ¢ Pacific
Ocean ” at the time of the treaty between Russia and Great Britain did
include Behring Sea. Undoubtedly the Pacific Ocean includes Behring
Sea in the same sense that the Atlantic Ocean includes the Gulf of
Mexico, and yet it would be regarded as a very inaccurate statement
to say that the Mississippi River flows into the Atlantic Ocean. I
think Lord Salisbury fails to recognize the common distinction between
the “Atlantic Ucean” and ¢ the waters of the Atlantic.” While the
Mexican Gulf is not a part of the Atlantic Ocean, it would, I am sure,
comport with general usage to say that it belonged to the waters of the
Atlantic, and, while Behring Sea is not technically a part of the Pacific
Ocean it undoubtedly belongs to the waters of the Pacific.

The English Chaunnel would not ordinarily be understood as included
in the term “Atlantic Ocean.” One would not say that Dover or Calais
is on the coast of the Atlantic Ocean, and yet clearly the English Ohan-
nel belongs to the waters of the Atlantic. In point of fact, therefore,
according to the usage of the world, there is no dispute of any conse-
quence between the two governments on the geographical point undet
consideration. The historical point is the one at issue. The explana-
tory note from Russia, flled in the State Department of this country,
specially referred to in Mr. John Quincy Adams’s diary and quoted in
my note of December 17, 1890, plainly draws a distinction between the
Pacific Ocean on the one hand, and the * Sea of Okhotsk, the Sea of
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Kamchatka and the Icy Sea” on the other; and so long as Russia
drew that distinetion it must apply to, and must absolately decide, all
the contentions between the two countries as far as the waters of the
Bebring Sea are concerned. To discuss this point further would, in
the opinion of the President, contribute nothing of value to the general
contention.

In the opinion of the President Lord Salisbury is wholly and strangely
in error in making the following statement:

Ner do they [the advisers of the President] rely, as a justification for the seizure
of British ships in the open sea, upon the contention thet the interests of the seal
fisheries give to the United States Government any right for that purpose which,
according to international law, it wonld not otherwise possess.

The Government of the United States has steadily held just the
reverse of the position which Lord Salisbury has imputed to it. It
holds that the ownership of the islaids upon which the seals breed,
that the habit of the seals in regularly resorting thither and rearing
their young thereon, that their going out from the islands in search of
food and regularly returning thereto, and all the facts and incidents
of their relation to the islaud, give to the United States a property in-
terest therein ; that this property interest was claimed and exercised
by Russia during the whole period of its sovereignty over the land and
waters of Alaska; that England recognized this property interest so
far as recognition is implied by abstaining from all interference with it
during the whole period of Russia’s ownership of Alaska, and during
the first nineteen years of the sovereignty of the United States. Itis
yet to be determined whether the lawless intrusion of Canadian vessels
in 1886 and subsequent vears has changed the law and equity of the
case theretofore prevailing.

1have the honor to be, with the highest consideration, sir, your most
obedient servant,

JAMES G. BLAINE.

Sir Julian Pauncefote to Mr. Blaine.

BRITISH LEGATION,
Washington, April 20, 1891.

DEAR MR. BLAINE: I informed Lord Salisbary, in a private letter,
of your alternative suggestion for a modus vivendi pending the result
of the Behring Sea arbitration, namely, to stop all sealing both at sea
and on land. Lord Salisbury seems to approve of that alternative, and
he asks me whether, in case Her Majesty’s Government should accept
it, you would prefer that the proposal should come from them. I thought
you would like to know Lord Salisbury’s view of your proposal as early
a8 posxible, and that must be my excuse for troubling you with this let-
ter during your repose at Virginia Beach.

May I ask you to be so good as to let me know, a8 soon as you con-
veniently can do so, what answer you would wish me to return to Lord
Balisbury’s inquiry ?

Hoping that yoa have already benefited by the change of air,

I remain, etc., .
JULIAN PAUNCEFOTE.
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Myr. Blaine to Sir Julian Pauncefote.

DEPARTMENT OF STATEK,
Washington, May 4, 1891.

SiR: During the month of March last. a few days after the adjourn-
ment of Congress, acting under the instructions of the President, I
proposed to you that a modus vivend: be agreed upon touching the seal
fisheries, pending the result of arbitration of the question at issue be-
tween the two Governments. The President’s first proposal, which I
submitted to Vou, was that no Canadian sealer should be allowed to
come within a certain number of miles of the Pribyloff Islands.

It was, however, the conclusion of the President, after reading Lord
Salisbury’s dispatch of February 21, that this modus vivendi might pos-
sibly provoke conflict in the Bermg Sea, and, to avoid that result, he
instructed me to propose that sealing, both on land and sea, should be
suspended by both nations during the progress of arbitration, or dur-
ing the season of 1891. On both occasions it was a conversational
exchange of views, the first in my office at the State Department, the
second at my residence.

The President was so desirous of a prompt response from Lord Salis-
bury to his second proposition that I ventured to suggest that you re-
quest an answer by cable, if practicable. Especially was the President
anxious to receive an answer (which he trusted would be favorable) be-
fore he set out on his tour to the Pacific States. He left Washington
on the night of April 13 without having heard a word from your Gov-
ernment. It was then a full month after he had instructed me to open
negotiations on the question, and the only probable inference was that
Lord Salisbury would not agree to his proposal,

The silence of Lord Salisbury implied, as seemed not ‘improbable,
that he would not restrain the Canadian sealers from entering Behring
Sea, and, as all intelligence from British Columbia showed that the
sealers were getting ready to sail in large numbers, the President found
that he could not with justice prevent the lessees from taking seals on
the Pribyloff Islands. The President therefore instructed the Secretary
of the Treasury, who has official charge of the subject, to issue to the
lessees the privilege of killing on the Pribyloff Islands the coming sea-
son the maximum number of 60,000 seals, subject, however, to the abso-
lute discretion and control of an agent appointed by the Secretary of the
Treasury to limit the killing to as small a number as the condition of
the herd might, in his opinion, demand.

On the 22d of April, eight days atter the President had left Wash-
ington, you notified me, when I was absent from the capital, that Lord
Salisbury was ready to agree that all sealing should be suspended
pending the result of arbitration. On the 23d of April I telegraphed
Lord Salisbury’s proposition to the President. He replied, April 25,
expressing great satisfaction with Lord Salisbury’s message, but in-
structing me to inform you that ¢“some seals must be killed by the
natives for food;” that ‘the lessees are bound, under their lease from
the Government, to feed and care for the natives, making it necessary
to send a ship to the Pnbyloﬁ' Islands each season at their expense;”
and that, for this service—a very expensive one—the ¢ lessees should
find their compensation in taking a moderate number of seals under the
lease,” The President expressed his belief that this allowance would
lbe readily agreed to by Lord Salisbury, because the necessity is abso-

uwl

You will remember that when I communicated this proposition from
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the President to you, ou the evening of Monday, April 27, you did not
agree with the President’s suggestion. On the contrary, you expressed
yourself as confident that Lord Salisbury would not accept it; that in
your judgment, the killing of seals must be cat off absolutely on the
land and in the water, and that it could not be stopped on either unless
stopped on both.

The narrative of facts which I have now given (absolutely necessary
for clearly understanding the position of this Government) brings me
to a farther statement, which I am directed by the President to sub-
mit. The President refuses to believe that Lord Salisbury can possi-
bly maintain the position you have taken when his lordship is placed
in fall possession of the facts which I shall now submit to you, some-
what in detail.

When the privilege of Kkilling seals on the islands of St. George and
8t. Paul, in Behring Sea, was leased to the North American Company
for a certain sum per skin to be paid to the Government, other duties
of an onerous, costly, and responsible character were imposed upon the
company.

Under their lease the company i8 obliged ¢ to furnish to the inhabit-
ants of the islands of St. George and St. Paul, annually, such quantity
or number of dried salmon, and such quantity of salt, and such num-
ber of salt barrels for preserving their necessary supply of meat as the
Secretary of the Treasury shall from time to time determine.”

The compauy is farther obliged to * farnish to the inhabitants of
these islands 80 tons of coal annually, and a sufficient number of com-
fortable dwellings in which said native inhabitants may reside, and
shall keep such dwellings in proper repair.

The company is farther obliged ¢‘ to provide and keep in repair such
suitable schoolhouses as may be necessary, and shall establish and
maintain during eight months of each year proper schools for the edu-
cation of the children on said islands, the same to be taught by compe-
tent teachers, who shall be paid by the company a fair compensation ;
all to the satisfaction of the Secretary of the Treasury.”

The company is further obliged ¢ to maintain a suitable house for
religious worship, and will also provide a competent physician or phy-
sicians and necessary and proper medicine and medical supplies.”

The company is still farther obliged “ to provide the necessaries of
life for the widows and orphans, aged and infirm inhabitants of said
islands, who are unable to provide for themselves.

And it is finally provided that “all the foregoing agreements shall be
done and performed by the company free of all costs and charges to the
said native inhabitants of said islands or to the United States.”

And it is made still further the duty of the company ¢ to employ the
native inhabitants of said islands to perform such labor on the_islands
a8 they are fitted to perform, and to pay therefor a fair and just com-
pensation, such as may be fixed by the Secretary of the Treasnry.”
And, also, the company * agrees to contribute, as far as in its power,
all reasonable efforts to secure the comfort, health, education, and pro-
mote the morals and civilization of said native inhabitants.”

In short, then, the means of living. the facilities for education, the
care of health, the religious teaching, the training of the young, and
the comfort of the old, in 2 community of over 300 persons, are all im-
posed upon the company as its solemn duty by specific articles of the
leage. I inclose you a copy of the census of 1890, giving every name of
the 303 persons, old and young, male and female, who constitute the
vhole community of the Pribyloff Islands.
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The duties thus imposed upon the company must be discharged an-
nually with punctnality and exactness. Thecomfort, possibly the safety,
of ull these human beings, pecaliarly helpless when left to themselves,
is dependent upon the company under the lease, and the lessees are
paid therefor by the Governinent in the seal skins which the company
receives for the service. If the company shall, as you say Lord Salis-
bury requests, be deprived of all privilege of taking seals, they certainly
could not be compelled to minister to the wants ot these 300 inhabitants
for an entire year. If these islanders are to be left to charity, the
North American Company is under no greater obligation to extend it
to them than are other citizens of the United - States. It evidently re-
quires a considerable sum ot money to furnish all the supplies named
in the lease—supplies which must be carried 4,000 miles on a specially
chartered steamer. If the lessees are not to be allowed paymentin any
form for the amount necessary tosupport these 300 people on the islands,
they will naturally declire to expend it. No appropriation of money
has been made by Congress for the purpose, and the President can
not leave these worthy and innocent people to the hazard of starvation,
even to secure any form of agreement with Lord Salisbury touching seal
life. Seal life may be valuable, but the first duty of the Government
of the United States in this matter is to proteet human life.

In this exigency the President instructs me to propose to Lord
Salisbury that he concede to the North Americar Company the right
to take a sufficient number of seals, and no more than sufficient, to
recompense them for their outlay in taking care of the natives;-and
that, in the phrase of the President, all ¢ commercial killing of sea.ls be
prohibited pending the result of arbntmtlon ” The Secretary of the
Treasury has the right to fix the number necessary to the end desired.
After full consideration, he has limited the number to 7,500 to be killed
by the company to repay them for the outlay demanded for the sup-
port of the 300 people on the Pribyloff Islands. He further directs that
no females be killeu, and that thus the productive capacity of the herd
shall not in the slightest degree be impaired.

This point being fixed and agreed to, the proposed arrangement
between the two countries would be as follows:

The Government of the United States limits the number of seals to be
killed on the islands, for purposes just described, to 7,500.

The Government of the United States gqlarantees th at no seals shall
be killed in the open waters of the Bering Sea by any person on any
vessel sailing under the American ﬂag, or by any American citizen
sailing under any other flag.

The Government of Great Britain guarantees that no seals shall be
killed in the open waters of the Behring Sea by any person on any
vessel sailing under the British flag, and that no British subject shall
engage in killing seals for the time agreed upon on any vessel sailing
under any other flag.

These prohibitions shall continue until the 1st day of May, 1892,
within which time the arbitrators shall render final award or awards to
both Governments.

These several propositions are submitted for the consideration of Lord
Salisbury. The President believes that they are calculated to produce
a result at once fair and honorable to both Governments, and thus lead
to the permanent adjustment of a controversy which has already been
left too long at issue.

I have, etc.,
JAMES G. BLAINE.
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Sir Julian Pauncefote to Mr. Blaine.

BRITISH LEGATION,
Washington, May 5, 1891.

Siz: I have the honor to acknowledge the receipt of your note of
yesterday, in which you have formulated for the consideration of the
Marquis of Salisbury detailed proposals for a modus vivendi during the
approaching fishery season in Behring Sea on the principle of a cessation
of seal killing, both at sea and on land, an arrangement to which, as I
informed you in my note of the 20th ultimo, his lordship was disposed
to give his favorable consideration.

I bave forwarded to Lord Salisbury by this day’s mail a copy of your
note, and I have telegraphed to his lordship the precise terms of the
proposal with which it concludes.

I much regret to find that a misconception has arisen as regards your
complaint of delay on my part in acquainting Lord Salisbury with second
alternative proposal for a cessation of seal killing at sea and on land,
which you originally made to me verbally.

On that occasion you may remember that I expressed some reluctance
at serding any further proposals to his lordship while his dispatch of
February 21 last (submitting amendments on the questions for arbitra-
tion) remained unanswered, and that I suggested that it would be more
satisfactory if this new proposal were made concurrently with your re-
gl{ to that dispatch, which I hoped to receive with the least possible

elay.

1 understood you to assent to that suggestion, and to say that ¢ you
would proceed in that order.”

If you had informed me that the President for any reason desired that
this alternative proposal should be telegraphed to Lord Salisbury, I
need hardly say that I should have complied at once with his wishes.
But I can not call to mind that the President’s name was ever men-
tiored at our interview, which you correctly describe as ¢ a conversa-
tional exchange of views.” Fortunately, however, no appreciable loss
of time occurred. I acquainted Lord Salisbury with your alternative
proposal by the mail of the 7th of April (a few days only after it was
made), and I received a prompt answer by telegraph, which enabled me
to inform you by my note of April 20 that his lordship was disposed to
consider the proposal favorably.

At an interview at your residence on the 23d of April you expressed
Your satisfaction at Lord Salisbury’s reply, and you stated that before
taking any further steps you desired to communicate by telegraph with
the President.

At a further interview at your residence on the 27th you informed me
that the President desired that the modus vivendi should contain a reser-
vation of the right to kill a certain number of seals for the support of the
natives of the Pribyloff Islands. At first sight this reservation caused
me some disappointment. It certainly appeared to me open to excep-
tion as detracting from the principle of equality, which was a feature
of the original proposal. But I was more concerned at your stating
that it never was the intention of the President or of yourself that the
modus vivendi should be put in force until the terms of arbitration had
been settled.

This, I feared, would prevent the timely application of the modus vi-
tendi, and I so informed Lord Salisbury by telegram on the same day.

I notice with satisfaction that no such condition is affixed to your
Present proposal, although the reservation as to the killing of a limited
number of seals on the islands is maintained.
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I am glad to think that there is yet time to carry out for this fishery
- season any arrangement which may promptly be agreed to, and I hope
that the above explanation may remove the impression you appear to-
have formed that there has been any delay on my part in expediting
the consideration of the modus vwmd@ which you have proposed.
I have, ete.,
JULIAN PAUNOEFOTE.

Mr. Adee to Sir Julian Pauncefote.
{Personal.]

DEPARTMENT OF STATE,
Washington, May 20, 1891.
MY DEAR SIR JULIAN: The President is desirous to learn the re-
ply of Her Majesty’s Government to the proposition submitted in De-
partment’s note of the 4th instant, to stop sealing by citizens of the
United States as well as by subjects of Her Majesty pending the arbi-
trations of questions in dispute touching the seal fisheries in Behring Sea.
I should be glad to know as soon as posmble the present state of the
matter.
I remain, etc.,
ALVEY A. ADEE,
Second Assistant Seoretary.

Sir Julian Pauncefote to Mr. Adee.
[Personal. |

BRITISH LEGATION,

Washington, May 21, 1891.-
DEAR MR. ADEE: I regret that I am not yet in & position to answer
the inquiry of the President communicated to me in your letter of yes-
terday, but, immediately on its receipt, I telegraphed the substance
of its contents to the Marquis of Salisbury, and I hope to receive in

the course of to-day a telegram from his lordship in reply. '

You may rely on my using the utmost expedition in the matter.
I remain, ete.,
JULIAN PAUNCEFOTE.

My, Adee to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, May 26, 1891.

Sir: In my personal note of the 20th instant and on several occa-
sions in oral communication, I have had the honor to express the desire
of the President to be informed at the earliest possible moment of the
response of Her Majesty’s Government to the proposal, which formed
the subject of Mr. Blaine’s note to you of the 4th instant, that seal-taking
on the islands and in the waters of Behring Sea be limited, as in said
note expressed, as to citizens of the United States and subjects of
Great Britain pending the arbitration of certain questions in contro-
versy between the two Governments.
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In several interviews with you since the 20th instant the desire of
the President for an early response to the note of the 4th of May has
been reaffirmed.

The sitnation evidently calls for prompt action. Each day’s delay in-
creases the existing difference in the ability of the respeciive govern-
ments to make the proposed limitation of seal-taking effective. It is
reported that a large fleet of Canadian sealers has been for some weeks
or months on the seas. They are daily going farther out of reach. The
revenue cruisers have awaited definite orders. Their presence is ur-
gently needed in the Bebring Sea. Any further delay tends to defeat
the very purpose for which the agreement is sought. It is quite incom-
patible with fairness and justice to our citizens that this should be per-
mitted to continue.

Ample opportunity has been afforded to Her Majesty’s Government
to bring this condition to a close by an effective agreement; but the re-
sult is still uncertain and, to all appearances, remote. The President
would be glad to know that it is near at hand and certain ;' but he can no
longer hold back in furtherance of a vague hope, to the detriment: of the
lsegitimate interests of the Government and citizens of the United

tates.

1, am, therefore directed by the President to inform you that orders
have been given to the revenue steamer Rusk to proceed to the sealing
islands. :

Another revenue steamer, the Corwin, is at San Franecisco, nearly
ready to sail, and will very shortly put to sea. Should an agreement
be reached before her departure, appropriate orders may still be sent
by her to the islands. I mention this in order that you may compre-
hend how fully this Government desires to effect an arrangement for
this season, and that you may realize how each day’s delay lessens the
ability of Her Majesty’s Government to effectively cooperate with
regard to British subjects and tends to destroy the practical utility of
an agreement to limit the seal catch.

I am, ete.,
ALVEY A. ADEE,
Acting Secretary.

Sir Julian Pauncefote to Mr. Adee.,

BRITISH LEGATION,
Washington, May 27, 1891.

Sme: I have the honor to acknowledge the reeeipt of your note of
yesterday’s date, and to inform you that I have communicated the sub-
stance of its contents to the Marquis of Salisbury by telegram. .

I feel assured that his lordship will greatly regret any inconvenience
which may be caused to your Government by the impracticability of re-
turning an immediate reply to the proposal contained in Mr. Blaine’s
note to me of the 4th instant.

Lord 8alisbury, as I had the honor to state to you verbally, is using
the utmost expedition; but the lateness of the proposal and the con-
ditions attached to it have given rise to grave difficulties, as to which
his lordship has necessarily been in communication with the Canadian
Government. His reply, however, may now arrive at any moment.

I have, ete.,
JULIAN PAUNCEFOTE.

8. Ex. 56—3
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Proposal of Her Majesty’s Government for a modus vivendi in the Behring
' Sea during the present fishing season.

‘W ASHINGTON, June 3, 1891. (Received June 4, 1891.)

(1) The Government of Great Britain and of the United States shall
prohibit, antil May, 1892, the killing of seals in Behring Sea or any
islands thereof, and will, to the best of their power and ability, insure
that subjects and citizens of the two nations, respectively, and the ves-
. sels flying their respective flags, shall observe that prohibition.

(2) During the period above specified the United States Government
shall have the right to kill 7,600 seals.

(3) Consuls may at any time be appointed to the islands in the Behring
Sea, and the United States Government will grant an ‘ exequatur”
to any such consuls.

(4) Unless the assent of Russia be obtained to this convention it
shall not come into operation. ;

JULIAN PAUNCEFOTE.

Behring Sea arbitration.

WASHINGTON, June 3, 1891. (Received June 4, 1891.)
" The undersigned has been instructed by the Marquis of Salisbury to
inform the United States Government that Her Majesty’s Government
are prepared to assent to the first five questions proposed to be sub- |
mitted to arbitration in the note of the Hon. James G. Blaine to the
undersigned, dated the 14th of April last.

Her Majesty’s Government can not give their assent to the sixth
question formulated in that note. In lieu thereof, they propose the
appointment of a commission to consist of four experts, of whom two
shall be nominated by each Government, and a chairman who shall be |
nominated by the arbitrators. The commission shall examine and re-
port on the question which follows:

For the purpose of preserving the fur-seal race in Behring Sea from extermination

what international arrangements, if any, are necessary between Great Britain an&
the United States and Russia or any other power !

As regards the question of compensation, Her Majesty’s Government
propose the following article:

It shall be competent to the arbitrators to award such compensation as in their
udgment shall seem equitable to the subjects and citizens of either power who shall

e shown to have been damnified in the pursuit of the industry of sealing by the
aetion of the other power.

JULIAN PAUNCEFOTE.

My, Wharton to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, June 4, 1891.
S1R: I am directed by the President to say, in reply to your note of
the 3d instant, conveying to the Government of the United States the
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response of Her Majesty’s Government to the proposal of Mr. Blaine
for a modus vivendi, relating to the seal fisheries in Behring Sea during
the present season—

First. In place of the first and second subdivisions of the agreement,
as submitted to you, the President suggests the following :

(1) The Government of Great Britain shall prohibit, until May, 1892,
the killing of seals in all that part of the Behring Sea lying east, east-
wardly, or southeastwardly of the line described in article 1 of the con-
vention between the United States and Russia, of date March 30, 1867,
and will promptly take such steps as are best calculated eftectively to
insure the observance of this prohibition by the subjects and citizens of
Great Britain and all vessels flying its flag.

(2) The Government of the United States shall prohibit, until May,
1892, the killing of seals in that part of Behring Sea above described
and on the shores and islands thereof, the property of the Unite({
States (in excess of 7,500 to be taken on the islands), and the Govern-
ment of the United States will promptly take such steps as are best
calcunlated effectually to insure the observance of this prohibition by
the citizens of the United States and the vessels flying its flag.

These changes are suggested in order that the modus may clearly
have the same territorial extent with the pending proposals for arbitra-
tion ; that the stipulation for a prohibition of seal killing upon the
islands of the United States may rest upon its own order ; and that the
obligation of the the respective governments to give prompt and vigor-
ous effect to the agreement may be more clearly apparent.

Second. The pertinency of the suggestion contained in the third sub-
division of Lord Salisbury’s proposal is not apparent to the President.
Thé statutes of the United States explicitly prohibit the landing of any
vessels at the seal islands and the residence thereon of any person un-
less specifically authorized by the Secretary of the Treasury. It is,
therefore, obvious that no consular functions counld be discharged upon
the islands by any representative of Her Majesty’s Government. The
President regards this law as declaring an exception as to the residence
of consuls within the meaning of article 4 of the convention of com-
merce and navigation of December 22, 1815, between Her Majesty’s
Government and the United States. If the proposal is intended to re-
late to the islands of St. Paal and St. George, and has for its object
access for such agents of the Government of Her Majesty as may be
appointed to investigate facts that mey be involved in the pending
proposals for arbitration, or in the hearing before the arbitrators, I am
directed by the President to say that, in the event of an agreement for
arbitration of the questions in dispute between Great Britain and the
United States, he would be willing to extend reasonable facilities to
Great Britain for the investigation at the islands of any facts ifivolved
in the controversy.

Third. The fourth clause of the proposal of Her Majesty’s Govern-
ment, limiting the taking effect of the modus viverdi upon the assent of
Russia, presents what seems to the President an insuperable difficulty,
as an adherence to that suggestion by Her Majesty’s Government will,
in his opinion, prevent the conclusion of any agreement, and will inev-
itably cause such a delay as to thwart the purposes which he must sup-
pose both Gouvernments have had in view. He is surprised that this
result did not suggest itself to Lord Salisbury, and does not doubt that
it will be apparent to him on a reéxamination. I am also directed to
remind you that the contention between the United States and Great
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Britain has been limited to that part of Behring Sea eastward of the
line of demareation described in our convention with Russia, to which
reference has already been made, and that Russia has never asserted
any rights in these waters affecting the subject-matter of this conten-
tion, and can not therefore be a necessary party to these negotiations,
if they are not now improperly expanded. Under the statutes of the
United States, the President is authorized to prohibit sealing in the
Behring Sea within the limits described in our convention with Russia
and to restrict the killing of seals on the islands of the United States,
but no authoriy is conferred upon him to prohibit or make penal the
taking of seals in the waters of Bebring Sea westward of the line referred
to or upon any of the shores or islands thereof. It was never supposed
by anyone representing the Government of the United States in this
correspondence, or by the President, that an agreement for a modus
vivend: could be broader than the subject of contention stated in the
correspondence of the respective Governments. °

Negotiations for an arbitration have been proceeding between the
United States and Great Britain, and, if these powers are competent
to settle by this friendly method their respective rights and relations
in the disputed waters upon a permanent basis, it would seem to follow
that no question could arise as to their competency to deal directly with
. the subject for a single season. If Great Britain now insists apon im-
possible conditions, viz, that the conclusion of the modus vivendi is to
be delayed until, and made contingent upon, the assent of Russia to
stop the killing of seals on its own islands and in its own waters, and
upon the exercise by the President of powers not conferred by law,
this would be, in his opinion, a practical withdrawal by Great Britain
from the negotlatlons for a modus vivendi. This he would very much
regret, and he confidently hopes that a reconsideration will enable
Lord Salisbury to waive the suggestion of Russia’s participation in the
agreement and the inclusion of other waters than those to which the
contention between the United States and Great Britain relates.

In case the terms of the modus vivendi are agreed upon, the President
suggests that a provision, heretofore considered in another connection
in the general correspondence, by which the naval or other duly com-
missioned officers of either party may arrest any offending vessel and
turn it over at the nearest port of the nation whose flag it carries for
such judicial proceedings as the law provides, should be incorporated
here, the more effectnally to carry out the stipulations of the respective
Governments to prohibit their citizens and vessels from taking seals in
the specified waters of Behring Sea.

Having, with a view to an exigency which he has several times caused
to be explained to you, promptly responded to the suggestions of your
note of yesterday, the President directs me to say that he will be pleased
to have from Lord Salisbury a prompt response to these snggestions.

I am forther directed by the President to say that your note of the
same date, referring to the conditions of the proposed arbitration, and
stating the objection of Lord Salisbury to some points in the proposal
of Mr. Blaine, will have the early attention of the President.

I hare, etc.,
WILLIAM F. WHARTON,
Acting Secretary.
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8ir Julian Pauncefote to Mr. Wharton.

BRITISH LEGATION,
Washington, June 6, 1891.
S : Immediately on the receipt of your note of the 4th instan
relative to the proposed modus vivendi in Behring Sea, I communical
its contents to the Marquis of Salisbury by telegraph. I have now the
honor to inform you that late last night I received a telegraphic reply
from his lordship, of which the substance is contained in the inclosed
memorandam.
I have, ete.,
JULIAN PAUNCEFOTE.

. BEHRING S8EA MODUS VIVENDI.
{Inclosure in Sir Julian Pauncefote’s letter.——Memorandum. ]

Her Majesty’s Government accept the proposal of the President that the modus
tireadi, if agreed upon, should provide that *‘the navalor other duly commissioned
officers of either party may arrest any offending vessel and turn it over to the nearest
port of the nation whose flag it carries for such judicial proceedings as the law pro-
vides.” By accepting this proposal Her Majesty’s Government give to the cruisers of
the United States the power of supervising the conduct of British subjects in observ-
ing the proposed agteement at sea. This is a concession which, in Lord Salisbury’s
opinion, entitles Her Majesty’s Government to ask from the United States the corre-
sponding gwer of sapervising the proceedings of the United States citizens on the
seal islan It is on the fidelity with which the condition of not killing more than
17,500 seals is observed that the equality of the proposed a%:ement depends. Her
Majesty s Government, therefore, regard it as indispensable that they should have the
right of ntisfyin]} themselves that this coundition is fully observed by citizens of the
Chited States. there be an objection on the part of the United States Govern-
ment to issuing an exequatur to a permanent consul on the seal islands, Lord Salis-
bury suggests that they can, urder the statute ‘‘specifically authorize” the residence
thereon of a British agent during the present season. *

His lordship will not insist on the condition that Russia shall be a party to the

agreement, but he must earnestly press the United States Government to extend the
prohibition to their citizens and vessels over the entire area of Behring Sea. In that
case Her Majesty’s Government on their part will similarly extend the prohibition to
British subjects and vessels.
. Lord Salisbury points out that, if seal-hunting be prohibited on one side of a purely
imaginary line drawn in the open ocean, while it is permitted on the other side of the
line, it will be impossiblein many cases to prove unlawful sealing or to infer it from
the possession of skius or fishing tackle.

In conclusion, Lord Salisbury states that Her Majesty’s Government consider it a
matter of great importance that the two Governments should agree on the terms of
arbitration at the same time as on a modus vivendi. The suspension of sealing is not
ameasare which they could repeat another year.

JCULIAN PAUNCEFOTE.

Myr. Wharton to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, June 6, 1891.
S1R: [ am directed by the President to say that he has received with
great satisfaction the note of Lord Salisbury of to-day’s date in reply to
my note of the 4th instant. He directs me to ask you to remind Lord
Salisbury that the limitation of the killing of seals upon the islands is
absolutely within the control of the United States, as a daily count is
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made by sworn officers, and to inform him that already, in order. to as-
sure such control pending these negotiations, the agents of the Treasury
Department, who have been dispatched to the seal islands, have been
instructed to stop the killing when 7,500 have been taken and to await
the arrival of further orders, though ordinarily the taking of seals on
the islands does not begin until about July-1. The enforcement of an
agreed limitation being so fully in the control of the United States, the
President is sure that Lord Salisbury will not question the absolute
good faith of this Government in observing its stipulation to limit the
catech to 7,600. This Government could not, of course, consent to any
arrangement that implied such a doubt or involved any foreign super-
vision on the islands. If the prompt and effectual recall of the fleet of
Oanadian sealers now at sea was as fully within the control of Great
Britain, the President would not have suggested the provision for the
arrest by either party of vessels violating the probhibition, but would
have rested confidently in the assurance given by Her Majesty’s Gov-
ernment,

But in view of the fact that the evidence which the respective gov-
ernments will present to the arbitrators (if that happy solution ot the
pending difficulties shall be attained) must be collected during the
present season, and as the definitive agreement for arbitration can not
be concluded contémporaneously with this agreement, the I'resident
directs me to say that he is quite willing to agree that Her Majesty’s
Government may send to the seal islands, with a view to collecting the
facts that may be involved in an arbitration, and especially facts relat-
ing to seal life and to the results of the methods which have been pur-
sued in the killing of seals, a suitable person or persons to make the
necessary observations. The present and the comparative conditions
of the rookeries may become an important consideration before arbi-
trators in a certain event, and the President would not ask that the
evidence upon this subject should be wholly from one side. He is
desirous that the prohibition of the killing of seals for this season shall
be as wide and absolute as possible, and will not omit the exercise
of any.-power confided to him by law to promote that end. He directs
me to assure Lord Salisbury that he is extremely desirous to bring to a
speedy conclusion the pending negotiations for the submission to im-
partial arbitration of the points of difference between the two govern-
ments, and regrets that, for reasons which have been explained to you,
an immediate answer can not be returned to his lordship’s note upon
that subject of the 2d instant. He feels sure, however, that the prompt
announcement of an agreement for a modus for this season, while there
is yet time to make it mutually effective, will not fail to have a happy

"influence upon the final negotiations.

It is hoped that authority may be given to you, as the representative
of Her Majesty’s Government at this capital, to conclude, immediately
upon the passage of the bill now pending in Parliament, the following
agreement:

For the purpose of avoiding irritating differences and with a view to
promote a friendly. settlement of the questions pending between the
governments of Great Britain on the one side and the United States of
America on the other, touching the rights of the respective nations in
the Bering Sea, the following agreement is made, which shall have no
effect to limit or prejudice the rights or claims of either power, except
a8 therein expressly stipulated and for the time therein limited :

(1) The Government of Great Britain will prohibit until May, 1892,
the killing of seals in all that part of the Behring Sea lying east, east
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wardly, or southeastwardly of the line described in article 1 of the con-
vention between the United States and Russia of date March 30, 1867,
and. will promptly take such steps as are best calculated effectively to
insure the observance of this prohibition by the subjects and citizens
of Great Britain and all vessels flying its flag.

(2) TheGovernmentof the United States will prohibit untilMay,1892,
the killing of seals in that part of Behring Sea above described, and on
the shores and islands thereof, the property of the United States (except
that 7,500 seals, and no more, may be taken on the islands); and the
Government of the United States will promptly take such steps as are
best calcuiated effectively to insure the observance of this prohibition
by the citizens of the United States and the vessels flying its flag.

(3) All vessels or persons violating the laws of their respective gov-
ernments in this regard outside the ordinary territorial limits may be
seized and detained by the naval or other duly commissioned officers of
either of the high contracting parties, but they shall be handed over
as soon as practicable to the authorities of the nation to which they
respectively belong for trial and for the imposition of the penalties and
forfeitures provided by law.

(4) In order to facilitate such proper inquiries as Her Majesty’s Gov-
ernment may desire to make with a view to the presentation of the case
of that Government before arbitrators, and in the expectation that an
agreement for arbitration may ultimately be reached, it is agreed that a
suitable person or persons, to be designated by Great Britain, will be
permitted at any time, upon application, to visit or to remain upon the
seal islands during the present sealing season for that purpose.

I have, ete.,
: WiLLIAM F. WHARTON,
Acting Secretary.

8ir Julian Pauncefote to My, Wharton.

BRITISH LEGATION,
Washington, June 8, 1891.
Sir: I have the honor to acknowledge the receipt of your note ot
the 6th instant containing the terms of a proposed agreement for a
modus vivendi during the present seal fishery season in Behring Sea,
;hich I communicated at once by telegraph to the Marquis of Salis-
ury. .
I'have this day received a reply from his lordship, in which he
transmits a draft of the proposed agreement, with certain modifiea-
tions and additions.
1 beg to inclose a copy of it, and to request that you will be good
enough to submit it to your Government for their consideration.
1 have, ete.,
JULIAN PAUNCEFOTE.

AGREEMENT.
[Inclosure in Sir Julian Pauncefote’s letter.]

For the purpose of avoiding irritating differences and with a view to promote
friendly settlement of the questions pending between the two Governments, touching
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their respective rights in Belring Sea and for preservation of the seal species, the
following agreement is made without prejudice to the rights or claims of either
arty : )
P ( l)y Her Majesty’'s Government will prohibit, until May next, seal killing in-that
rt of Behring Sea lying eastward of the line of demarcation described in article

0. 1 of the treaty of 1867 between the United States and Russia, and will promptly
use best efforts to insure observance of prohibition Ly British sabjects and vessels.

(2) The United States Government will prohibit seal killing for the same period in
the same part of Behring Sea and on the shores and islands thereof, the property of
the United States (in excess of 7,500 to be taken on the islands as food skins, and not
for tax or shipment), and will promptly use best efforts to insure observance of pro-
hibition by United States citizens and vessels.

(3) Every offending vessel or person may be seized and detained by the naval or
other duly commissioned officers of either of the high contracting parties, but the
shall be handed over as soon as practicable to the authorities of the nation to whic
they respectively belong, who shall alone have jurisdiction to try the offense and
im’Fose the penaltiea for the same.

he witnesses and proofs necessary to establish the offense shall also be sent with
them, and the court adjudicating upon the case may order such portion of the fines
imposed, or of the proceeds of the condemned vessel, to be applied in payment of the
expenses occasioned thereby.

(4) In order to facilitate such pruper inquiries as Her Majesty’s Government may
desire to make with a view to the presentation of the case of that Government before
arbitrators, and in expectation that an agreement for arbitration may be arrived at,
it is agreed that suitable persons designated by Great Britain will be permitted at
any time, upon application, to visit or to remain upon the seal islands during the
present sealing season for that purpose.

(5) A commission of four experts, two nominated by each Government, and a chair-
man nominated by the arbitrators, if appointed, and, if not, by the aforesaid com-
mission, shall examine and report on the following question:

What international arranagements, if any, between Great Britain and the Un d
States and Russia or any other Power are necessary for the pnq;ose of preserving the
fur-seal race in the northern Pacific Ocean from extermination

(6) The Government of the United States will join with that of Her Majesty in re-
questing Russia to forbid her subjects from sealing to the east of the line indicated
in article No. 1 of the present agreement until the 1st of May, 1892,

Mr. Wharton to Sir Julian Pauncefote.

DEPARTMENT OF STATE,

Washington, June 9, 1891,
Sik: I am directed by the President, in response to your note of June
8, delivered this morning, to say that he regrets that, at the moment
when the two Governments seemed to have reached an agreement in
this matter (which is one calling for the utmost promptness of action),
new conditions should be suggested by Lora Salisbury. With the ac-
ceptance of the proposition submitted in my last note, relating to per-
mission to British agents to visit the seal islands, an agreement had
been reached upon all the conditions that had been previously discussed
or suggested in this connection. The President does not object to the
modification of his proposal suggested in the first article submitted by
you, for he assumes that the terms used, while not as strong. perhaps,
as those suggested by this Government, do fully commit the Govern-
ment of Great Britain to prompt and energetic measures in the repres.

sion of the killing of seals by the subjects and vessels of that nation,
The proposal submitted by you on Juune 3 contained this clause:
“During the period above specitied the United States Government shall
have the right to kill 7,500 seals,” Now, his lordship adds a most extra-



BERINXG SEA. 41

ordinary, and not altogether clear, condition (I quote), ¢ to be taken on
the shores and islands as food skins, and not for tax or shipment.”

This new condition is entirely inadmissible and, in the opinion of the
President, inconristent with the assent already given by Her Majes-
ty’s Government to the proposiiion of the United States in that be-
balf. It had been particula:ly explained in the correspondence that the
lessees of the privilege of taking seals upon the islands assumed obli-
gations to sapply to the natives the food and other things necessary for
their subsistence and comfort, and that the taking of the limited num-
ber of seals was not only to supply flesh to the natives, bat, in some
part, to recompense the company for farnishing other necessary articles
of food, clothing, and fuel. The President is surprised that it should
now be suggested that none of these skins should be removed from the
island, and he can not understand how British interests can be promoted
by allowing them to go to waste.

The previous communications of Her Majesty’s Government had, in
the opinion of the President, concluded this matter.

As to the third clause of your proposition, I am directed to say that
the contention between the United States and Great Britain has rela-
tion solely to the respective rights of the two governments in the waters
of Behring Sea outside of the ordinary territorial limits, and the stipu-
lations for the codperation of the two governments during this season
have, of course, the same natural limitation. This is recognized in
articles 1 and 2 of your proposal, for you will observe that the obliga-
tion assumed by Her Majesty’s Government is to prohibit seal-killing
in a certain part of Bebring Sea, whereas the obligation assumed in
the second article by the Government of the United States is to pro-
hibit seal-killing in the same part of Behring Sea and the shores and
islands thereof, the property of the United States. The kill:ng. there-
fore, of seals on the islands or within the territorial waters of the United
States falls only within the prohibition of this Government. His lord-
ship will also see that it is altogether beyond the power of the Presi-
dent to stipulate that an offense committed in the andisputed territory
of the United States against its laws shall be triable only in the courts
of another nation. The extension of this clause to the territory and
territorial waters of the United States, therefore, involves an insuper-
able legal difficulty on our part and a concession which no independent
Government could be expected to make. The mutual police, which is
to be stipulated for, could not, in the nature of things, apply to the
t(_erl:litoﬁal waters within the nadisputed and exclusive jurisdiction of
either.

To the fourth clause. which is in substance the same as the proposi-
tion made by this Government, no objection is-interposed.

As to the fifth clause, I am directed to say that the President regards
the proposition to appoint a joint commission to invesiigate and report
as to what regulations or international agreemnents are necessary to pre-
serve the seal fisheries to be one of the incidents of the agrecment for
arbitration and to have no proper place here. This distinction seems
to have been recognized by his lordship, and his proposal of such a
commigsion was made part of the separate note discussing the terms of
arbitration presented by you on June 3, and has never until now ap-
peared in the correspondence relating to a modus vivendi. The Presi-
dent thinks the fourth clause, which has been accepted, makes ample
present provision, but will give a full consideration to the suggestion of
a joint commission in connection with the negotiation for arbitration.
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To the sixth and last clanse the President directs me to say that, so
far as he is aware, no vessel bearing the Russian flag has at any time
intruded into the waters described in the proposed agreement. He is
entirely in sympathy with the expressed desire of Lord Salisbury to
secure such limitations as to the hunting of seals in the whole of Ber-
ing Sea as will preserve to mankind this valuable industry ; but he does
not think that an agreement to unite in any joint note to Russia should
be interposed here and at this time. Moreover, Lord Salisbury will
perceive that, in the present state of the American law, if Russia should
ask for reciprocal action by this Government west of the treaty line, the
President would be confronted with the same difficulty that prevented
him from extending the agreement with Her Majesty’s Government to
the whole of Behring Sea. )

As the President understands, the adhesion of the two Governments
has been given in this correspondence to the following propositions:

For the purpose of avoiding irritating differences and with a view to
promote friendly settlement of the questions pending between the two
Governments, tonching their respective rights in Behring Sea, and for
the preservation of the seal species, the following agreement is made
without prejudice to the rights or claims of either party : .

(1) Her Majesty’s Government will prohibit, until May next, seal-
killing in that part of Behring Sea lying eastward of the line of demaxr-
kation described in article No. 1 ot the treaty of 1867 between the United
States and Russia, and will promptly use its best efforts to insure the
observance of the prohibition by British subjects and vessels.

(2) The United States Government will prohibit seal-killing for.the
same period in the same part of Behring Sea and on the shores and is-
lands thereof, the property of the United States (in excess of 7,500 to be
taken on the islands for the subsistence and care of the natives), and
will promptly use its best efforts to insure the observation of this prohi-
bition by United States citizens and vessels.

(3) Every vessel or person offending against this prohibition in the
said waters of Behring Sea, outside of the ordinary territorial limits of
the United States, may be seized and detained by the naval or other
duly commissioned officers of either of the high contracting parties, but
they shall be handed over as soon as practicable to the authorities of
the nation to which they respectively belong, who shall alone have juris-
diction to try the offense and impose the penalties for the same. The
witnesses and proofs necessary to establish the offense shall also be sent
with them.

(4) In order to facilitate such proper inquiries as Her Majesty’s Gov.
ernment may desire to make with a view to the presentation of the case
of that Government before arbitrators, and in expectation that an agree-
ment for arbitration may be arrived at, it is agreed that suitable per-
sons designated by Great Britain will be permitted at any time, upon
application, to visit or to remain upon the seal islands during the pres-
ent sealing season for that purpose.

The President directs me to inform you that the Government of the
United States is ready to conclude this agreement, if it can be put into
force immediately. The value of such an agreement to the United
States is daily lessening, and the President therefore feels that he must
ask that the negotiations be brought to a speedy determination.

I have, etc.,
WILLIAM F. WHARTON.
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8ir Julian Pauncefote to Mr. Wharton.

BRITISH LEGATION,
Washington, June 10, 1891.

S1R: I have the honor to acknowledge the receipt of your note of
June 9, delivered this day, in reply to my note of the 8th, in which I
transmitted for the consideration of your Government the draft of a
proposed agreement for a modus vivendi during the present far-seal
fishery season in Behring Sea, with certain modifications and additions
saggested therein by the Marquis of Salisbury.

I have telegraphed the substance of your note under reply to his
lordship, and I hope to be able to communicate to you his observations
thereon in the course of to-morrow or the following day. In the mean-
while, with reference to the complaint that new conditions should have
been suggested at this stage by Lord Salisbury, I would beg leave to
point out that all his lordship’s suggestions are obviously dictated by
a desire to render the modus vivends more effective and to do all that
is possible in the common interest for the protection and the preservation
of the seal species during the present season.

In my humble opinion, therefore, it is to be regretted that those
suggestions should not bave commended themselves to the favorable
consideration of the President. Thus the object of the proposed inser-
tion in article 2 of the words * food skins, and not for tax and shipment,”
which you qualify as ‘“extraordinary,” was not to prevent the export
and sale of the 7,500 seal skins, of which the proceeds are intended to
cover the cost of food, clothing, fael, and other necessaries for the
natives. Its sole object was to stop the injurious prictice of driving
and redriving the herds to the killing grounds for selection, which is
resorted to in the case of seals killed ¢ for tax and shipment,” and is
stated by experts to be the main cause of the depletion of male seal life
on the islands.

I would refer you on this point to the report of Special Treasury
Agent C. J. Goff, laid before Congress (Ex. Doc. No. 49), pp. 4 and 29;
also to the report of Assistant Treasury Agent Joseph Murray, at page
8; and that of Assistant Treasury Agent A. W. Lavender, at page 9,
of the same Congressional paper.

As regards Lord Salisbury’s proposal of a joint commission, it is by
no means anew one.. Ithaslongbeencalled for by public opinion in both
countries. It wasinserted among Lord Salisbury’s last proposals for the
arbitration agreement in the expectation that the latter document would
be signed contemporaneously with the agreement for a modus vivends.
But a8 your Government is not prepared to bring the arbitration nego-
tiation to a conclusion without farther consideration, and as it is of the
highest importance that the joint commission should be appointed.at
once, in order to enter upon its fanctions during the present fishery season,
Lord 8alisbury has had no alternative bat to urge the insertion of the
article providing for a joint commission in the agreement for the modus
tivends, of which it should, in the opinion of Her Majesty’s Govern-
ment, be a component part.

The objection of the President to that article in the modus vivends
appears to me to create the greatest difficulty which has yet presented
itself in the course of this mnegotiation, and I earnestly hope that, if
Lord Salisbury should be disposed to waive the other conditions to
which exeeption is taken in your note, the President, on his part, will
accede to his lordship’s wishes in respect of the joint commission.

I have, etc.,
JULIAN PAUNCEFOTE.
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Sir Julian Pauncefote to Mr. Wharton.

BRITISH LEGATION,
t Washington, June 11, 1891..

Sir: With reference to my note of yesterday,and especially to the
concluding part of it, I have the honor to inform you that 1 have this
day received by telegraph from the Marquis of Salisbury a reply to the
proposal for a modus vivendi during the present fur-seal fishery season
in Behring Sea, contained in your note of June 9.

His lordship states that the President’s refusal to adopt his sugges-
tions with respect to Russia renders the proposed modus vivendt much
less valuable, and that he is reluctant to abandon the words which he
had proposed for insertion in article 2 in relation to the reservation of
the 7,500 seals to be killed on the islands.

Nevertheless, in view of the urgency of the case, his lordship is dis-
posed to authorize me to sign the agreement in the precise terms formu-
lated in your note of June 9, provided the question of a joint commis-
sion be not left in doubt and that your Government will give an assur-
ance in some form that they will concur in a reference to a joint com-
mission to ascertain what permanent measures are necessary for the
preservation of the fur-seal species in the Northern Pacific Ocean.

I have the honor, therefore, to inquire whether the President is pre-
pared to give that assurance, and, if so, I shall, on receipt of it, lose no
time in communicating it by telegraph to Lord Salisbury and in ap
plying to his lordship for authority to sign the proposed agreement.

I have, etc.,
JULIAN PAUNCEFOTE.

Mr. Wharton to Sir Julian Pauncefote.

i DEPARTMENT OF STATE,
: Washington, June 11, 1891.

S1r: I have the honor to acknowledge the receipt of your note of to-
day’s date, and in reply I am directed by the President to say that the
Government ot the United States, recognizing the fact that fall and
adequate measures for the protection of seal life should embrace the
whole of Behring Sea and portions of the North Pacific Ocean, will
have no hesitancy in agreeing, in connection with Her Majesty’s Gov-
ernment, to the appointment of a joint commission to ascertain what per-
manent measures are necessary for the preservation of the seal species
in the waters referred to, such an agreement to be signed simulta-
neously with the convention for arbitration, and to be without preju-
dice to the questions to be submitted to the arbitrators.

A full reply to your note of June 3 relating to the terms of arbitra-
tion will not be long delayed.

I have, etc.,
WiLLIAM F. WHARTON,
Acting Secretary.

Sir Julian Pauncefote to Mr. Wharton.

BRITISH LEGATION,
Washington, June 13, 1891,
SIB: I lost no time in telegraphing to the Marquis of Salisbury the
contents of your note of June 11, conveying the assent of your Govern-
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ment to the appointment, in connection with Her Majesty’s Govern-
ment, of a joint commission for the purpose mentioned in my note to.
you of the same date, such agreement to be signed simultaneously with
the convention for arbitration, and to be without prejudice to the ques-
tions to be submitted to the arbitrators.

I informed his lordship at the same time that,in handing me the note
under reply, you had assured me that the President was anxious that
the commission should be appeinted in time to commence its work this.
season, and that your Government would, on that account, use their
utmost efforts to expedite the signature of the arbitration convention..

Inow have the honor to inform you that I have this day received a
telegraphic reply from Lord Salisbury, in which, while conveying to me-
anthority to sign the proposed agreement for a modus vivendi contained
in your note of June 9, his lordship desires me to place on record that
it is signed by me on the clear understanding that the joint commission
will be appointed without delay.

On that understanding, therefore, I shall be prepared to attend at the-
State Department, for the purpose of signing the agreement, at such
time as you may be good enough to appoint.

I have, etc.,
JULIAN PAUNCEFOTE.

Mr. Wharton to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, June 13, 1891.

S1R: The President directs me to say, in response to your note of
this date, that his assent to the proposition for a joint commission, as.
expressed in my note of June 9, was given in the expectation that both
Governments would use every proper effort to adjust the remaining
points of difterence in the general correspondence relating to arbitra-
tion, and to agree upon the definite terms of a submission and of the-
appointment of a joint commission without unnecessary delay.

He is glad that an agreement has finally been reached for the pend-
ing season; and I beg to say that, if you will call at the Department at
10 o’clock Monday next, I will be glad to put into writing and give-
formal attestation to the modus vivendi which has been agreed upon.

I have, ete., .
WiLLIAM F. WHARTON,
Acting Secretary.

Modus vivendi respecting the fur-seal fisheries in Behring Sea.
BY THE PRESIDENT OF THE UNITED 8TATES OF AMERICA.
A PROCLAMATION. -

Whereas an agreement for a modus vivendi between the Government
of the United States and the Government of Her Britannic Majesty,
in relation to the fur-seal fisheries in Behring Sea, was concluded on.
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the fifteenth day of June, in the year of our Lord one thousand eight
hundred and ninety-one, word for word as follows: :

Agreement between the Government of the United States and the Government of Her Britan-
nic Majesty for a modus vivendi in relation to the fur-seal fisheries in Behring Sea.

For the purpose of avoiding irritating differences and with & view to promote the
friendly settlement of the question pen ling between the two Governments touching
their respective rights in Behring Sea, and for the preservation of the seal species, the
following agreement is made without prejudice to the rights or claims of either "

m .

party:

(1) Her Majesty’s Government will prohibit, until May next, seal killing in that
part of Bebring Sea lying eastward of the line of demarcation described in Article No.
1 of the treaty of 1867 between the United States and Russia, and will promptly use
ital best efforts to ensure the observance of this prohibition by British subjects and ves-
sels.

(2) The United States Government will prohibit seal killing for the same period in
the same part of Behring Sea and on the shores and islands thereof, the property of
the United States (in excess of 7,500 to be taken on the islands for the subsistence
and care of the natives), and will promptly use its best efforts to ensare the observ-
ance of this prohibition by United States citizens and vessels.

8:1;1)1 Every veasel or gerson offending against this prohibition in the said waters of
Behring sea outside of the ordinary territorial limits of the United States, may be
seized and detained by the naval or other duly commissioned officers of either of the
High Contracting Parties, but they shall be handed over as soon as practicable to the
authorities of the nation to which they respectively belong, who shall alone have juris-
diction to try the offense and impose the penalties for the same. The witresses and
proofs necessary to establish the offense shall also be sent with them.

(4) In order to facilitate such Eroper inquiries as Her Majesty’s Government may
desire to make, with a view to the presentation of the case of that Government be-
fore arbitrators, and in expectation that an agreement for arbitration may be arrived
at, it is agreed that suitable persons designated by Great Britain will be permitted
at any time, upon application, to visit or to remain npon the seal islands during the
present sealing season for that purpose.

Signed and sealed in duplicate at Washington, this fifteenth day of June, 1891, on
behalf of their respective Governments, by William F. Wharton, Acting Secretary of
State of the United States, and Sir Julian Pauncefote, G. C. M. G., K. C. B., H. B. M.
Envoy Extraordinary and Minister Plenipotentiary.

WiLLIAM F. WHARTON [SEAL].
JULIAN PAUNCEFOTE [SEAL

Now, therefore, be it known that I, Benjamin Harrison, President of
the United States of America, have caused the said agreement to be
made public, to the end that the same and every part thereof may be
observed and fulfilled with good faith by the United States of America
and the citizens thereof.

In witness whereof, I have hereunto set my hand and caused the seal
of the United States to be affixed.

Done at the Oity of Washington this fifteenth day of June, in the
year of our Lord, one thousand eight hundred and .pinety-one, and of
the Independence of the United States the one hundred and fifteenth.

[SEAL.] BENJ. HARRISON.

By the President:
WiILLIAM F. WHARTON,
Acting Secretary of State.

.

Mr. Wharton to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, June 20, 1891,
S1R: I have the honor to transmit to you herewith copies of the in-
structions that have been issued by the Secretary of the Navy, in pur-
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saance of the proclamation of the President of June 15, 1891, relative
to the modus rivendi respecting the fur-seal fisheries in Bering Sea.

This Government would be pleased to receive in exchange copies of
such instructions as may be issued by Her Britannic Majesty’s Govern-
ment on the same subject.

I bave, etc.,
WiLLIAM F. WHARTON,
Acting Secretary.

Mr. Tracy to Mr. Wharton.

NAVY DEPARTMENT,

. Washkington, June 19, 1291.
8ir: I have the honor to transmit herewith a copy of the instructions which have
been issued by the Navy Department, in pursuance of the proclamation of the Presi-
dent of June 15, 1891, containing a modus vivendi, with a view to their exchan
thould it be deemed desirable, for a copy of such instructions as may be issued by the
British Government on the same subject.

Very respectfully,
B. F. Tracy,
Secretary of the Navy.

Mr. Tracy to commanding officer of Thetis.
[Telegram. ]

NAvY DEPARTMENT,
Washkingtor, June 15, 1891.
CoxmaxprxG OrricEr U. S. 8. THETIS,
San Francisco, Cal. :

Proclamation of President closing Bering Sea has been telegraphed to collector of
port of San Francisco. Make immediate application for copies as soon as received ;
proceed with Thetis to 8and Point, Popoff Island ; distribute the proclamation among
the sailing vessels. Warn master of each vessel to whom you may deliver proclama-
tion that name of vessel has been taken, and that vessel will be liable to capture if
found to have been or to be sealing in Bering Sea east of line of demarcation after
notice. Furnish all United States and British vessels of war and revenue cutters
with lists of vessels warned. Remain in neighborhood of Sand Point until receipt
of further instructions, which will be sent by Marion. Receive on board and trans-
port to S8and Point, C. H. Bullard, deputy collector of customs, but do not delay
niling on his account.

TRACY.

Mr. Tracy to commanding officer of Mokican.

NAVY DEPARTMENT,
Washingion, June 15, 1891.
CoxuaxDING OrFicER U. 8. 8. MOHICAN,
San Francisco, Cal. : .

Obhtain immediately from collector of customs, S8an Francisco, printed copies of
President’s proclamation in reference to Bering Sea. On receipt of such copies. pro-
ceed with all dispatch to the vicinity of the Pribyloff Islands, 8t. Paul and 8t.
George. Notify all American and British persons and vessels you meet of the procla-
mation, and give them copies of the same. Warn all persons and vessels of either
nationality engaged in ing in Bering Sea east of the line of demarcation, as shown
on hydrographic office chart No. 63, to leave those waters forthwith. Make entry of
waming on register or log of sealer. 8eize any American or British persons and ves-
sels found to be or to have been engaged in sealing, after notice, within the prohib-
ited waters, and bring or send them in charge of a sufficient force to insure delivery,
to nearest convenient port of their own country, together with witnesses and proo
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and there deliver them to proper officer of court in said port. Send at least the mas.
ter of the seized vessel, her mate or boatswain, all her cargo, and such of her crew as
you deem safe in the seized vessel. At the time of seizure draw up declaration in
writing showing condition of seized vessel, place and date of seizure, giving latitnde
and longitude, and circumstances showing guilt. 8ign declaration and send, with
ship’s papers and seized vessel, to officer of court. Deliver to master of seized vessel
signed and certified list of papers found on board. Officer in charge of seized vessel
wﬁl, at time of deliverinﬁ vessel’s papers to court, sign a certificate stating any
changes that may have taken place in respect to vessel, crew, or cargo since seizure,
Keep a list of all vessels to which notice of proclamation has been given, and fur-
nish all United States and British war or revenue vessels with copies of list. Before
sailing, get order from Alaskan Commercial Company, San Francisco, to coal at Oon.
alaska. After two weeks’ crnising in neighborhood of Pribyloff Islands, rendezvous
at Sand Point, Popoff Island, one of the Shamagin group, with Thetis and Alert, and
await there further instructions by Marion. .
Furnish copy of this order to commanding officer of dlert, and direct him to com- |
ply with it. ‘
TRACY.

Mr. Tracy to commanding officer of the Mohican.
[Confidential.l

NAVY DEPARTMENT,
Washington, June 16, 1891.
Commander C. S. Cotton,
Commanding U. S. S. Mohican, San Francisco, Cal.:

Until further instructed, you are placed in command of all United States vessels of
war cruising in the neighborhood of Bering 8ea, and you will distribute the force in
such manner as, in gour judgwent, will best enable you to comply with the ordersof
the Department and the requirements of the President’s proclamation. Instruct ves-
sels under your command to send all seized persons and vessels to Oonalaska, to
which point chartered steamer will be sent from San Francisco with marine guard.
Steamer will be at your disposal. Instructions have been sent to revenune cutters to
turn over persons and vessels seized by them to you at Oonalaska. Utilize the char-
tered steamer to the hest advantage to assist in executing the proclamation and to
hand over as soon as practicable all seized persons and vessels to authorities of nation
to which they regpectively belong, Orders directing T hetis, Alert, and Mohicax to
rendezvous at Sand Point revoked. Thetis will proceed to Sand Point, as directed,
to distribute proclamation and give notice, and will proceed thence to Oonalaska
immediately after departure of British steamer which visits Sand Point about July
1 to bring home coast catoh of seal. Mohican and Alert, after cruising two weeks, as
previously directed, in Bering Sea, will rendezvous with Thetis at Oonalaska instead
of Sand Point. Marion will sail later and join your command at Oonalaska at about
same time. Has TRetis already sailed? If so, yon must communicate with her at
Sand Point, where her orders of yesterday directed her to await your arrival. On
receipt of this order proceed immediately to Bering Sea with Thetis, Mohican, and
Alert. Telegraph departure.

B. F. TRaACY.

Sir Julian Pauncefote to Mr. Wharton.

BRITISH LEGATION,
Washington, June 21, 1891.

SIR: I have the honor to inform you that I have received a communi-
cation from Her Majesty’s principal secretary of state for foreign affairs.
to the effect that the Queen has been graciously pleased to appoint Sir
George Baden Powel, M. P., and Prof. Dawson. commissioners to pro-
ceed to the Pribyloff Islands for the purpose of examining into the fur-
seal fishery in Bering Sea.

In accordance with the instruction of the Marquis of Salisbury, I
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have the honor to request that permpission may be granted to these
gentlemen to visit and remain on those islands during the current fish-
47 season.
I have, ete., )
JULIAR PAUNCEFOTE.

Bering Sea modus vivendi.
[Memorandum. ]

WASHINGTON, June 23, 1891.

The following instructions have been issued to the British senior naval
:fEcer at Esquimault: He is to proceed to Bering Sea with Her Maj.
esty’s ships Nympke and Pheasant and cruise to the eastward of the line
of demarcation mentioned in articles 1 and 2 of the modus vivendt, warn-
ing all British vessels found acting in ignorance of the prohibition. He
‘s to confiscate the sealing equipment of any British vessel found delib-
erately offending, recording her name and the name of her master for
prosecution afterwards. He is to arrest any American vessel found de-
Zberately offending and record her name and the name of her captain,
:ogether with the proof of the offense for which she is arrested, inform-
ng United States cruisers.

Her Majesty’s ship Porpoise will be ordered from China to join the
other ships under his command. Her Majesty’s Government are of
opinion that there should be an understanding between the two Gov-
ernments for mnutnal indemnities. A cruiser of one nation arresting a
vessel of the other can only be justified in doing 80 as the agent of such
other nation, and should therefore act in that character.

Her Majesty’s Government, therefore, suggest that the two Govern-
ments shall agree to indemnify each other in respect of any acts com-
mitted in pursuance of such agency by the cruisers of one nation against
the vessels of the other in execution of the modus vivendi.

JULIAN PAUNCEFOTE.

Mr. Wharton to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, June 25, 1891.

S1e : The correspondence between this Government and that of Her
Majesty has happily resulted in an agreement upon the first five prop-
ositions, which are to constitute the basis of a proposed arbitration
relating to the controversy which has arisen as to the respective rights
of the two Governments in the Bering Sea. In the note of Lord Salis-
bury, of the 21st of February last, he states his objection to the sixth
proposition, as presented in the letter of Mr. Blaine of December 17,
1890, in the following words:

The sixth question, which deals with the issues that will arise in case the contro-
versy uhonld%o decided in favor of Great Britain, would, perhaps, more fitly form
the substance of a separate reference. Her Majesty’s Government have no objection
to referring the general question of a closed time to arbitration, or to ascertain by
that means how E; the enactment of such a provision is necessary for the preserva-
tion of the seal species ; but sach reference ought not to coatain words appearing to
attribute special and abnormal rights in the matter to the United States.

8. Ex. 55——4
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I am pow directed by the President to submit the following, which
he thinks avoids the objection urged by Lord Salisbury :

(6) 1f the determination of the foregoing questions as to the exclusive
jurisdietion of the United States shall leave the subject in such posi-
tion that the concurrence of Great Britain.is necessary to the establish-
ment of regulations for the proper protection and the preservation of
the fur seal in, or habitually resorting to, the Bering Sea, the arbitrators
shall then determine what concurrent regulations outside the juris-
dictional limits of the respective Governments are necessary, and over
what waters such regulations should extend ; and, to aid them in that
determination, the report of the joint commission, to be appointed by
the respective Governments, shall be laid before them, with such other
evidence as either (Government may submit. The contracting powers
furthermore agree to codperate in securing the adhesion of other
powers to such regulations.

In your note of the 3d instant you propose, on behalf of Her Majesty’s
Government, the following additional article :

It shall be competent to the arbitrators to award such compensation as, in their
{,udgment, shall seem equitable to the subjects and citizens of either Power who shall

e shown to have been damnified in the pursuit of the industry of sealing by the
action of the other Power.

The President cam not give his assent to this form of submitting the
question of compensation. It entirely omits notice of the important
fact that the Government of the United States, as the owner of the seal
fisheries on the Priboloff Islands, has interests which have been injuri-
ously affected by the pelagic sealing, of which complaint has been made
in this correspondence.

This Government has derived a very large annual income from this
property, and this income has, in the opinion of the President, been
very seriously impaired and imperiled by the destruction of the seal
in the sea while passing to and from the breeding grounds on these
islands. The Government of Her Majesty has directly interposed to
support the Canadian sealers, and will not, the President assumes, de-
sire to avoid responsibility for any damages which have resulted to the
United States or to its citizens, if it shall be found by the arbitrators
that the pursait of seals by these Canadian vessels in the sea was an
infraction of the rights and an injury to the property of this Govern-
ment. The proposal submitted by you distinctly limits the liability of
Her Majesty’s Government, in case of a decision in favor of the United
States, to compensation to the citizens of this country. It will be ap-
parent to Lord Salisbury that whatever damages have resulted from
pelagic sealing as pursued by vessels flying the British flag have ac-
crued to the United States or to its lessees. The President does not
doubt that the purpose of Her Majesty’s Government, in the proposal
under discussion, was to secure to the party injured equitable compen-
sation for injuries resulting from what may be found by the arbitrators
to have been the unlawful and injurious act of either Government.

From the note of Lord Salisbury of Febraary 21, to which reference
has been made, I quote the following :

There is one omission in these questions which I have no doubt the Government of
the President will be very glad to repair, and that is the reference to the arbitrator
of the question, what damages are due to the persons who have been injured, in case
it shall be determined by him that the action of the United States in seizing British
vessels has been without warrant in international law.

I am directed by the President to propose the following seventh and
final clanse in the basis of arbitration -

(7) It shall be competer* *~ ** - nch compensa-
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tion as, in their judgment, shall seem equitable to the subjeets or citi-
zens of Great Britain whose vessels may have been seized by the United
States in the Bering Sea, if such seizures shall be found by the arbitra-
tors to have been unwarranted ; and it shall also be competent to the
arbitrators to award to the United States such compensation as, in
their judgment, shall seem equitable for any injuries resulting to the
United States or to the lessees from that Government of the privilege
of taking seals on the Pribiloff Islands by reason of the killing of seals
in the Bering Sea by persons acting under the protection of the British
flag, outside of the ordinary territorial limits, and since the 1st day of
January, 1886, if such killing shall be found to have been an infraction
of the rights of the United States.

It being understood that an arrangement for a _]omt commission is
to be made contemporaneously with the conclusion of the terms of
arbitration, I am directed by the President to propose the following
separate agreemerit :

Each Government shall appoint two commissioners to investigate
conjointly with the commissioners of the other Government all the
facts having relation to seal life in Bering Sea and the measures neces-
sary for its proper protection and preservation. The four commis-
sioners shall, so far as they may be able to agree, make a joint report
to each of the two Governments; and they shall also report, either
jointly or severally, to each Goverument on any points upon which
they may be unable to agree. These reports shall not be made public
until they shall be submitted to the arbitrators, or it shall appear that
the contingency of their being used by the arbitrators can not arise.

I have, etc.,
WiLLiam F. WHARTON.

Mr. Wharton to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, June 26, 1891.

Sie: In accordance with the request contained in your note of the
218t instant, I have the honor to transmit to you herewith a letter ad-
dressed by the Acting Secretary of the Treasury to William H. Wil-
liams, esq., special agent in charge of the seal fisheries in Alaska,
instructing him to afford to Sir George Baden Powell, M. P., and Prof.
George Mercer Dawson, agents of Her Britannic Majesty to the Pribi-
loff Islands, the facilities desired to enable them to examine into the
fur-seal fisheries in Bering Sea.

I have, ete,,
WiLLiaAM F. WHARTON.

Mr. Wharton to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, June 26 1891.

The Acting Secretary of State presents his compliments to the British
minister, and has the honor to state that the memorandum that Sir
Julian Pauncefote left at the Department of State on the 24th instant,
relative to the instractions given to Her Britannic Majesty’s vessels in
Bering Sea, was immediately communicated to the Nav— ™-—-~tment
for its information.
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Sir Julian Pauncefote to Mr. Wharton.

BRITISH LEGATION,
Washington, June 27, 1891.

Sir: I have the honor to acknowledge the receipt ot your note of the
25th instant in relation to the proposed Bering Sea arbitration, and to
inform you that I transmitted a copy of it to the Marquis of Salisbury
by the mail of the 26th. .

1 have, ete., :
JULIAN PAUNCEFOTE.

Mr. Wharton to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, July 3,1891.

S1r: Her Majesty’s Government having appointed two agents to
visit the Bering Sea under the agreement between that Government
and the United States of date June 15,1891, and the President being
about to designate two persons to visit the Bering Sea for the purpose
of examining all questions connected with seal life in that sea and the
adjacent waters, 1 have the honor to propose that arrangements be
made to have these agents of the respective governments go together
80 that they may make their observations conjointly.

Awaiting such communication as Her Majesty’s Government may de-
sire to make upon the subject,

I have, etc.,
WiLLiAM F. WHARTON.

Sir Julian Pauncefote to Mr. Wharton.

BRITISH LEGATION,
v Washington, July 6, 1891.

SIR: I have the honor to acknowledge the receipt of your note of the
3d instant, in which you propose that arrangem ents be made to enable
the agents appointed by our respective Governments to visit the Bering
Sea for the purpose of examining into seal life to go together, so that
they may make their observations conjointly.

I at once communicated this proposal to the Marquis of Salisbury by
telegram, and I have received a reply from His Lordship to the effect
that a ship has already been chartered to take the British commission-
ers to the seal islands, and that the engagement could not now be can-
celed, but that the British commissioners will be instructed, when they
arrive in the islands, to cooperate as much as possible with the commis-
sioners to be appointed by your Government for the purposes of the
inquiry.

I have, etc.,
JULIAN PAUNOCEFOTE.
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8ir Julian Pauncefote to Mr. Wharton.

. BRITISH LEGATION,
Washington, July 6, 1891.

SIR: I have the bonor to transmit to you herewith, in accordance
with instructions which I have received from the Marquis of Salisbury,
copies of an act of Parliament enabling Her Majesty the Queen to gro-
hibit by order in council the catching of seals by British ships in Ber-
ing Sea.

I likewise inclose copies of an order of Her Majesty in council issued
in virtue of the powers given by the said act and prohibiting the catch-
ing of seals by British ships in Bering Sea, within the limits defined
therein, from the 24th of June last until the 1st of May, 1892,

I have, etc.,
JULIAN PAUNCEFOTE.

ORDER IN COUNCIL.

[Enclosure 1in Sir Julian Pauncefote's note.]

At the Court at Windsor, the 23d day of June, 1891. Present, the Queen’s Most
Exuellelﬁii}\llqiesty, Lord President, Earl of Limerick, Marquis of Salisbury, and Lord
Arthar

Whereas by the seal fishery (Bering Sea) act, 1891, it is enacted that Her Majesty
the Queen may by order in couneil prohibit the ca.tciling of seals by British ships in
Bering Sea or such part thereof as is defined by the said order, during the period
limited by the order:

And whereas the expression ‘‘Bering’s S8ea” in the said act means the seas known
a8 Bering Sea within the limits described in an order under the said act.

.Now therefore, Her Majesty, in virtue of the powers vested in her by the said re-
cited act, by and with the advice of her privy council, is hereby pleased to order,
and it is hereby ordered, as follows:

" 8§]i) This order may be cited as the seal fishery (Bering Sea) order in counecil,

(2) From and after the 24th day of June, 1891, until the 1st day of May, 1892, the
oatnill;i‘:xg egf seals by British ships in Bering Sea as hereinafter defined is hereby
prohibited.

. (3) For the purposes of the said recited act and of this order the expression ‘‘Behr-
ing’s Sea” means 80 much of that part of the Pacific Ocean known as Bering Sea
a8 lies between the parallel of 65° 30’ north latitude and the chain of the Aleutian
Islands, and eastward of the following line of demarcation, that is to say, a line com-
mencing at a point in Bering Straits on the said parallel of 65° 30’ north latitude,
at its intersection by the meridian which passes midway between the islands of
Krusenstern or Ignalook and the Island of Ratmanoff or Noonarbook; and proceed-
ing thence in & course nearly southwest through Bering Straits and the seas known
a8 Bering Sea, 80 a8 to pass midway between %he northwest point of the island of
8t. Lawrence and the southeast point of Cape Choukoteki to the meridian of 172°
west longitude; thence from the intersection of that meridian in a southwesterly
direction, so a8 to pass midway between the island of Attou and the Copper Island
of the Kormanderski couplet or gronp in the North Pacific Ocean, to the meridian of
193° west longitude. e L. P

. L. PEEL.

SEAL FISHERY (BEHRING’S SEA) ACT, 1891.
[Enclosure 2 in Sir Julian Pauncefote’s note.]

54 Viet.] . CHAPTER 19,

AN ACT to enable Her Majesty, by order in council, to make special provision for prohii)iﬁng the
?laltg‘lle_’x_]g of :g;.}a)in Behring's Sea by Her Majesty’s subjects during the period named in the order.
une, .

Be it enacted by the Queen’s Most Excellent Majesty, by and with the advice and
consent of the Lords Spiritual ,and Temporal and Commons, in this present Parlia-
ment assembled, and by the authority of the same, as follows:

L (1) Her Majesty the Qneen may, by order in council, prohibit the catching of
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seals by British ships in Behrin%s Sea, or such part thereof as is defined by the said
order, during the period limited by the order. : BEICE

(2) While an order in council under this act is in force—

(l:l) A person belonging to a British ship shall not kill, or take, or hunt, or attempt
to kill or take, any seal within Behring’s Sea during the period limjted by the order;

and

(12 A British ship shall not, nor shall any of the equipment or crew thereof,{be
used or employed in such killing, taking, hunting, or attempt. .

gx)l If there 1s any contravention of this act, any person committing, procuring,
aiding, or abetting such contravention shall be guilty of a misdemeanor within the
meaning of the merchant shipping act, 1854, and the ship and her equipment and
everything on board thereof s be forfeited to Her Majesty as if an offense had
been committed under section 103 of the said act, and the provisions of sections 103 and
104 and part 10 of the said act (which are set out in the schedule to this act) shall a,%ply
a8 if they were herein reénacted and in terms made applicable to an offense and for-
feiture under this act.

(4) Any commissioned officer on full pay in the naval service of Her Majesty shall
have 81;l:ower, during the period limited by the order, to stop and examine any
British ship’in Behring’s Sea, and to detain her, or any portion of her equipment, or
any of her crew, if in his judgment the ship is being or is preparing to be used or
employed in contravention of this section. .

(6) If a British ship is found within Behring’s Sea having on board thereof fish-
ing or shooting implements or seal skins or bodies of seals, it shall lie on the owner
ormaster of such ship to prove that the ship was not used or employed in contra-
vention of this act.

2. (1) Her Majesty the Queen in council may make, revoke, and alter orders for
the purposes of this act, and every such order shall be forthwith laid before both
houses of Parliament and published in the London Gazette.

(2) Any such order may contain any limitations, conditions, qualifications, and
exceptions which appear to Her Majesty in council expedient for carrying into effect
the object of this act.

8. (1) This act shall apply to the animal known as the fur seal, and to any marine
animal specified in that behalf by an order in council under this act, and the expres-
sion ‘‘seal” in this act shall be construed accordingly.

(2) The expression ‘‘Behring’s Sea” in this act means the seas known as Behring’s
Sea within the limits described in an order under this act.

(8) The expression ‘‘equipment” in this act includes any boat, tackle, fishing, or
shooti’?{ instruments, and other things belonging to the ship.

(4) This act may be cited as the seal fishery (Behring’s Sea) act, 1891,

SCHEDULE. °
ENACTMENTS OF MERCHANT SHIPPING ACT (17 AND 18 VICT., C.104) APPLIED,

SECTION 103. * * * And in order that the above provisions as to forfeitures
may be carried into effect, it shall be lawful for any commissioned officer on full pay
in &e military or naval service of Her Majesty, or any British officer of customs, or
any British consular officer, to seize and detain any ship which has, either wholly
or as to any share therein, become subject to forfeiture as aforesaid, and to bring
her for adjudication before the high court of admiralty in En§land or Ireland, or
any court having admiralty jurisdiction in Her Majesty’s dominions; and such court
may thereupon make such order in the case as it may think fit, and may award to
“the officer bringing in the same for adjudication such portion of the proceeds of the
sale of any forfeited ship or share as it may think right.

8EC. 104. No such officer as aforesaid shall be responsible, either civilly or crimi-
nally, to any person whomsoever, in respect of the seizure or detention of any ship
that has been seized or detained by him in pursuance of the provisions herein con-
tained, notwithstanding that such ship is not brought in for adjudication, or, if so
brought in, is declared not to be liable to forfeiture, if it is shown to the satisfaction
of the judge or court before whom any trial relating to such ship or sach seizure or
detention 18 held that there were reasonable grounds for such seizure or detention;
but if no such grounds are shown, such 2jiudge or court may award payment of costs
and damages to any party aggrieved, and make such other order in the premises as
it thinks just.
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PART X.—LEGAL PROCEDURE,
Application.

8ecTION 517. The tenth part of this act shall in all cases, where no particular
country is mentioned, apply to the whole of Her Majesty’s dominions.

Legal procedure (general).

S8ECTION 518. In all places within Her Majesty’s dominions, except Scotland, the
offenses hereinafter mentioned shall be punished and penalties recovered in manner
following, that is to say:

(1) Every offense by this act declared to be a misdemeanor shall be punishable
by fine or imprisonment with or without hard labor, and the court before which
such offense is tried may in England make the same allowances and order ayment of
the same costs and expenses as if sach misdemeanor had been enumerated in the act
passed in the seventh year of hislate Majest{ King George the ¥ourth, chapter 64
or any other act that may be passed for the like purpose, and may in any other pa.r‘
of Her Majesty’s dominions make such allowances and order payment of such costs
and expenses (if any) as are payable or allowable upon the trial of any misdemeanor
under any existing act or ordinance or as may be payable or allowable under any
act or law for the time being in force therein.

(2) Every offense declare bf this act to be a misdemeanor shall also be deemed to
be an offense hereby made punishable by imprisonment for any period not exceeding
6 months, with or.without hard labor, or by a penalty not exceeding £100, and may
be prosecuted accordingly in a summary manner, instead of being prosecuted as &
misdemeanor.

(3) Every offense hereby made punishable by imprisonment for any period not ex-
ceeding 6 months, with or without hard labor, or by any penalty not exceeding £100,
shall in England and Ireland be prosecuted summaril fore any two or more {25;
tices, as to England in the manner directed by the act of the eleventh and twe
years of the reign of Her Majesty Queen Victoria, chapter 43,and as to Ireland in
the manner directed by the act of the fourteenth and nth years of the reign of
Her Majesty Queen Victoria, chapter 93, or in such other manner as may be directed
by any act or acts that may be passed for like purposes. And all provisions con-
hme(f' in the said acts shall be apl})lica.ble to such prosecutions in the same manner as
if the offenses in respect of which the same are instituted were hereb¥ stated to be
offenses in respect of which two or more justices have power to convict summarily
or to make a summary order.

(4) In all cases of summary convictions in England, where the sum adjudged to be
paid exceeds £5, or the period of imprisonment adjudged exceeds 1 month, any per-
8on who thinks himself aggrieved by such conviction may appeal to the next court
of geneml or quarter sessians, :

(5) All offenses under this act shall in any British possession be punisahble in any
court or by any justice of the peace or magistrate in which or by whom offenses of a
like character are ordinarily punishable, or in such other manner, or by such other
courts, justices, or magistrates, a8 may from time to time be determined by any act
or ordinance duly made in such possession in such manner as acts and ordinances in
such possession are required to be made in order to have the force of law.

BEC. 519. Any stipendiary magistrate shall have full power to do alone whatever
two justices of the peace are by this act authorized to do.

8gc. 520. For the gnrpose of giving jurisdiction under this act, every offense shall
be deemed to have been committed, and every cause of complaint to have arisen,
either in the place in which the same actually was committed or arose or in any place
in which the offender or person comglained against may be. ’

8Ec. 521. In all cases where any district within which any court of justice of the
peace or other magistrate has jurisdiction, either under this act or under any other
act or at common Jaw, for any purpose whatever, is sitnate on the coast of any sea,
or abutting on or projecting into any bay, channel, lake, river, or other navigable
water, every such court, justice of the peace, or magistrate shall have jurisdiction
over any ship or boat being on or lying or passing oft such coast, or being in or near
such bay, channel, lake, river, or navigable water as aforesaid, and over all persons
on board such ship or boat or for the time being belonfing thereto, in the same man-
ner a8 if such ship, boat, or persons were within the limits of the original jurisdic-
tion of such court, justice, or magistrate.

8Ec. 522. Service of any summons or other matter in any legal proceeding under
this act shall be good service if made personally on the person to be served, or at his
last place of abode, or if made by leaving such summons for him on board any ship
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to which he may belong with the person being or appearing to be in command or
charge of such ship.

Sec. 523. In all cases where any court, justice or justices of the peace, or other
magistrate, has or have power to make an order directing payment to be made of any
seaman’s wages, ienultles, or other sums of money, then, if the party so directed to
pay the same is the master or owner of a ship, and the same is not paid at the time
and in manner prescribed in the order, the court, justice or justices, or other magis-
trate who made the order, may, in addition to any other powers they or he may have
for the purpose of compelling payment, direct the amount remaining unpaid to be
levied 1by istress or poinding and sale of the said ship, her tackle, furniture, and
apparel. )

EC. 524. Any court, justice, or magistrate imposing any penalty under this act
for which no specific application is herein rovi«?ed may, 1fy it or he thinks fit, direct
the whole or any part thereof to be applied in oompensaﬁn% any person for any
wrong or damage which he may have sustained by the act or default in respect of
which such penalty is imposed, or to be applied in or towards payment of the ex-
penses of the proceedings; and, subject to such directions or specific application as
aforesaid, all ﬁenalties recovered in the United Kingdom shall be paid into the re-
cei{f of Her ajesty’s exchequer in such manner as the treasury may direct, and
shall be carried to and form part of the consolidated fund of the United Kingdom ;
and all penalties recovered in any British possession shall be paid over into the public
treasury of such possession, and form part of the public revenue thereof.

8Ec. 525. The time for instituting summary proceedings under this act shall be
limited as follows, that is to say: :

(1) No conviction for any offense shall be made under this act in any summary
proceeding instituted in the United Kingdom, unless such proceeding is commenced
within 6 months after the commission of the offense; or, if both or either of the
parties to such proceeding happen duringsuch time to be out of the United Kingdom,
unless the same is commenced within 2 months after they both first happen to arrive
or to be at one time within the same. :

(2) No conviction for any offense shall be made under this act in any proceedin
instituted in any British possession, unless such proceeding is commenced within
months after the commission of the offense; or, if both or either of the parties to the
proceedin ha{)&en durin%snch time not to be within the jurisdiction of any court
capable of dealing with the case, unless the same is commenced witltin 2 months
after they both first happen to arrive or to be at one time within such jurisdiction.

(8) No order for the payment of money shall be made uner this act in any sum-
mary proceeding instituted in the United Kingdom, unless such proceeding is com-
menced within 6 months after the cause of complaint arises; or, ﬁ‘ both or either of
the parties happen during such time to be out of the United I&ingdom, unless the
same is comuenced within 6 months after they both first happen to arrive or to be at
one time within the same.

(4) No order for the payment of money shall be made under this act in any sum-
mary proceeding instituted in any British possession, unless such proceeding 1s com-
menced within 6 months after the cause of complaint arises; or, if both or either of
the parties to the proceedin happen during such time not to be within the jurisdic-
tion of any court capable og dealing with the case, unless the same is commenced
within 6 months after they both first happen to arrive or be at one time within such
Jurisdiction. :

And no Erovision contained in any other act or acts, ordinance or ordinances, for
limiting the time within which summary proceedings may be instituted shall affect
angr summary proceeding under this act.

EC. 526. Any document required by this act to be executed in the presence of or
to be attested b{ any witness or witnesses may be proved by the evidence of any
person who is able to bear witness to the requisite facts, without calling the attest-
mg witness or witnesses or any of them. ,

KC. 527. Whenever any injury has, in any part of the world, been caused to any
property belonging to Her Majesty or to any of Her Mdjesty’s subjects by any for-
eign ship, if at any time thereafter such ship is found in any Port or river of the
United Kingdom or within 3 miles of the coast thereof, it shall be lawful for the
judge of any court of record in the United Kingdom, or for the judge of the high
court of admiralty, or in Scotland the court of session, or the sheriff of the county
within whose jurisdiction such ship may be, upon its being shown to him by any
person applying summarily that such injury was probably caused by the misconduct
or want of skill of the master of mariners of such ship, to issue an order directed to
any officer of customs or other officer named by such judge, requiring him to detain
such ship until such time as the owner, master, or consignee thereof has made satis-
faction in respect of such injury, or has given security, to be approved by the judge,
to abide the event of any action, suit, or other legal proceeding that may be insti-

tuted in respect of such injury, and to pay all costs and damages that may be awarded
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thereon; and any officer of customs or other officer to wnom such order is directed
shall detain such ship accordingly.

SEcC. 528. In any case where it appears that before any application can be made
under the foregoing section such foreign ship will have departed beyond the limits
therein mentioned, it shall be lawful for any commissioned officer on full pay in the
military or naval service of Her Majestiy;, or any British officer of customs, or any
British consular officer to detain such ship until such time as will allow such appli-
cation to be made and the result thereof to be communicated to him; and no such
officer shall be liable for any costs or damages in respect of such detention unless
the same is proved to have been made without reasonable Frounds. :

SEC. 529. In any action, suit, or other proceeding in relation to such injury, the
ggrson 80 giving security as aforesaid shaﬁ be made defendantor defender, and shall

stated to be the owner of the ship that has occasioned such damage; and the pro-
duction of the order of the judge made in relation to such security shall be conclu-
sive evidence of the liability of such defendant or defender to such action, suit, or
other proceeding.

Legal procedure (Scotland).

SEC. 530. In Scotland every offense which by this act is described as a felony or
misdemeanor may be prosecuted by indictment or criminal letters at the instance of
Her Majesty’s advocate before the high court of justiciary, or by criminal libel at
the instance of the procurator fiscal of the county before the sheriff, and shall be
punishable with fine and with imprisonment, with or without hard labor, in default of
payment, or with imprisonment, with or without hard labor, or with both, as the
court may think fit, or in the case of felony with penal servitude, where the court
is competent thereto; and such court may also, if 1t think fit, order payment by the
offender of the costs and expenses of the prosecution.

SEc. 531. In Scotland, all prosecutions, complaints, actions, or proceedings under
this act, other than prosecutions for felonies or misdemeanors, may be brought in a
summary form before the sheriff of the county, or before any two justices of the
peace of the county or burgh where the cause of such prosecution or action arises,
or where the offender or defender may be for the time, and when of a criminal na-
ture or for penalties, at the instance of the procurator fiscal of court, or at the in-
stance of any party aggrieved, with concurrence of the procurator fiscal of court;
and the court may, if it think fit, order payment by the offender or defender of the
costs of prosecution or action.

Skc. 532. In Scotland all prosecutions, complaints, actions, or other proceedings
under this act may be brought either in a written or printed form, or partly written
and partly printed, and where such proceedings are broupi}xt in a summary form it
shall not be necessary in the complaint to recite or set forth the clause or clauses of
the act on which such proceeding is founded, but it shall be sufficient to specify or
refer to such clause or clauses, and to set forth shortly the cause of complaint or
action and the remedy sought; and when such complaint or action is brought in
whole or in part for the enforcement of a pecuniary debt or demand the complaint
may contain a prayer for warrant to arrest upon the dependence.

SEc. 533. In Scotland, on any complaint or other proceeding brought in a sum-
mary form under this act being presented to the sheriff clerk or clerk of the peace,
he shall grant warrant to cite the defender to appear personally before the said
sheriff or justices of the peace on a day fixed, and at the same time shall appoint a
copy of the same to be delivered to him by a sheriff officer or constable, as the case
may be, along with the citation; and such deliverance shall also contain a warrant
for citing witnesses and havers to compear at the same time and place to give evi-
dence and produce such writs as may be specified in their citation; and where such
warrant has been ll‘)myed for in the complaint or other proceeding, the deliverance
of the sheriff clerk or clerk of the peace shall also contain warrant to arrest u
the dependence in common form: Provided always, That where the apprehension of
any party, with or without a warrant, is authorized by this act, such party may be
detalned in custody until he can be brought at the earliest opportunity before an
two justices, or the sheriff who may have jurisdiction in the place, to be dealt wi
as this act directs, and no citation or induciz shall in such case be necessary.

SEC. 534. When it becomes necessary to execute such arrestment on the dependence
against goods or effects of the defender within Scotland, but not locally situated
within the jurisdiction of the sherift or justices of the peace by whom the warrant to
arrest has been granted, it shall be competent to carry the warrant into execution
on its being indorsed by the sheriff clerk or clerk of the peace of the county or burgh
respectively within which such warrant comes to be executed.

SEc. 535. In all proceedings under this act in Scotland the sheriff or justices of the
peace shall bave the same power of compelling attendance of witnesses and havers as
in cases falling under their ordinary jurisdiction.



58 BERING SEA,

8EcC, 536. The whole procedure in cases brought in & summary form before the sheriff
or justices of the peace in Scotland shall be conducted viva voce, without written
leadings, and without taking down the evidence in writing, and no record shall be
ept of the proceedings other than the complaint and the sentence or decree pro-
nounced thereon,
8Ec. 537. It shall be in the power of the sheriff or justices of the %Zaoe in S8cotland
to adjourn the proceedings from time to time to any day or days to be fixed by them,
in the event of absence of witnesses or of any other cause which shall appear to
them to render such adjournment necessary.
8EcC.538. In Scotland all sentences and decrees to be {)ronounced by the sheriff or
%ustices of peace upon such summary complaints shall be in writing; and where
here is a decree for payment of any sum or sums of money against a defender,
such deeree shall contain warrant for arrestment, poinding, or imprisonment in
default of payment, such arrestment, poinding, or imprisonment to be carried into
effect by sheriffs’ officers or constables, as the case may be, in the same manner as
in cases arising under the ordinary jurisdiction in the sheriff gr justices: Provided
always, That nothing herein contained shall be tuken or construed to repeal or affect
an act of the fifth and sixth years of William the Fourth, intituled ‘ An act for abol-
ishing, in Scotland, imprisonment for civil debts of small amount.”
8EC. 539. In all summary complaints any proceedings for recovery of any penalty
or sum of money in Scotland, if a defender who has been duly cited shall not appear
at the time and place required by the citation, he shall be held as confessed, and
sentence or decree shall be pronounced against him in terms of the complaint, with
such costs and expenses a8 to the court shall seem fit: Provided always, that he shall
be entitled to obtain himself reponed against any such decree at any time before
the same be fully implemented, by lodging with the clerk of court a reponing note,
and consigning in his hands the sum decerned for, and the costs which had been
awarded by the court, and on the same day delivering or transmitting through the
ost to the pursuer or his agent a co%y of such re&oning note; and & certificate by
he clerk of court of such note having been lodged shall operate as a sist of diligence
till the cause shall have been reheard and finally disposed of, which shall be on the
next sitting of the court, or on any day to which the court shall then adjourn it.
8EC. 540. In all summary complaints or other prooeedin‘gs not brought for the
recovery of any penalty or sum of money in Scotland, if a defender, being duly cited,
shall fail to appear, the sheriff or justices may grant warrant to apprehend and bring
him before the court.
8gc. 541. In all cases where sentences or decrees of the sheriff or justices require
to be enforced within 8cotland, but beyond the jurisdiction of the sheriff or justices
by whom such sentences or decrees have been pronounced, it shall be competent to
carry the same into execution upon the same being indorsed by the sheriff clerk or
cller of the peace of the county or burgh within which such execution is to take
place.
8Ec. 642. No order, decree, or sentence pronounced by any sheriff or justice of the
peace in Scotland under the authority of this act shall be quashed or vacuted for
any misnomer, informality, or defect of form; and all orders, decrees, and sentences
80 pronouneetf shall be final and conclusive, and not subject to suspension, advoca-
tion, reduction, or to any form of review or stay of execution, except on the ground
of corruption or malice on the part of the sheriff or justices, in which case the sus-
pension, advocation, or reduction must be brought within fourteen days of the date
of the order, decree, or sentence complained of: Provided always, that no stay of
execution shall be competent to the effect of preventing immediate execution of such
order, decree, or sentence.
8EC. 543. S8uch of the general provisions with respect to jurisdiction, procedure,
and penalties contained in this act as are not inconsistent with the special rules
hereinbefore laid down for the conduct of legal proceedings and the recovery of pen-
alties in Scotland, shall, so far as the same are applicable, extend to such last-men-
tioned proceedings and penalties: Provided, always, that nothing in this act contained
shall be held in any way to annul or restrict the common law of Scotland with re-
gard to the prosecution or punishment of oftenses at the instance or by the direction
of the lord advocate, or the rights of owners or creditors in regard to enforcing a ju-
dicial sale of any ship and tackle, or to give to the high court of admiralty of Eng-
land any jurisdiction in respect of salvage in Scotland which it has not heretofore
had or exercised.
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Sir Julian Pauncefote to Mr. Wharton.

BRITISH LEGATION,

. Washington, July 7, 1891,
S1r: With reference to the memorandum which I left in your hands
on the 23d ultimo, respecting the British instructions to naval officers
in the Bering Sea, I have the honor to transmit herewith, by direction
of the Marquis of Salisbury, a full note of the instructions sent to the
senior British naval officer on the North Pacific station with regard to
the steps to be taken to prohibit the killing of seals in certain specified

portiens of the Bering Sea.
I have, etc., -
JULIAN PAUNCEFOTE.

NOTE.
[Inclosure in Sir Julian Pauncefote’s note.]

The instructions to the senior naval officer on the North Pacific station, after recit
h;ﬁ the provisions of the seal fishery (Bering Sea) act, 1891, and stating that the
order in council passed thereunder applies only to that part of Bering Sea which
is east of the line of demarcation thereinafter described, proceeds as follows:

¢ Your instructions are to proceed at once with Nymphe and Pheasant to Bering
8ea and cruise to eastward of above-named line, as may be necessary, warning every
ship under British colors which, in your judgment, is hunting seals or preparing to -
do so. If you think she is acting in ignorance of the prohibition or believes herself
to be outside prohibited waters, you may let her go with warning. If a ship is found
deliberately offending, confiscate all her equipment necessary for sealing and record
names of ship and master for prosecution afterwards.

¢If you find American vessels deliberately offending, you are authorized by con-
vention just signed to arrest her, and you should record name of captain and vessel
and proof of offense, informing American authorities. If you can, it will be your
duty to codperate with American oruisers, who will have similar orders.

“Nyﬂ%e and Pheasant to proceed at once on this duty. Porpoise will proceed to
Iliulink Harbor, Ounalaska, from China, to be under command of Nymphe, who will
give copy instructions for guidance. These vessels to remain on this service until
cloee of fishing season.

‘“The line of demarcation proceeds in a course nearly southwest through Beri
Strait and Bering Sea, so as to pass midway between the northwest point of the
Island of 8t. Lawrence and the southeast point of Cape Tchukotoki to the meridian -
of 170° waest lonitude; thence from the intersection of that meridian in a southwest-
erly direction, so a8 to pass midway between the Island of Atton and the Cop
Island, of the Kormandorski couplet or grol;i, in the North Pacific, to the meridian
of 167° east longitude, so as to include in the territory conveyed the whole of the
Aleutian Islands east of that meridian.”

Mr. Adee to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, July 8, 1891.
Sir: I have the honor to acknowledge, with thanks, the receipt of
the copies of an act of Parliament relating to the catching of seals by
British ships in Bering Sea, and also of the copies of an order of Her
Britannic Majesty in council on the same subject that accompanied you
note of the 6th instant.
I have, etc.,
ALVEY A. ADEE,
Acting Secretary.
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Mr. Wharton to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
. Washington, July 9, 1891.
S1R: I have the honor to acknowledge the receipt of your note of the
7th instant, with accompanying copy of the instructions to Her Britannic
Majesty’s officers in Bering Sea, and to inform you that I have com-
municated a copy thereof to the American Navy Department.
I have, ete.,
WiLLIAM F. WHARTON,
- Acting Secretary.

Sir Julian Pauncefote to Mr. Wharton.

BRITISH LEGATION,
Washington, July 13, 1891.

Sir: Since the receipt of your note of the 25th ultimo, of which I
transmitted a copy to the Marquis of Salisbury, I have {)eenin tele-
graphic communication with his lordship respecting the two clauses
(6 and 7) which, by direction of the President, you have proposed for
adoption in the Bering Sea arbitration convention, and also respecting
the form of agreement for carrying out the arrangement for the appoint-
ment of a joint commission to inquire into the conditions of seal life in
Bering Sea.

I desire at present to confine myself to the clause proposed in your
note, which deals with the question of compensation, namely, clause 7.

It is the only one which appears to me to raise any serious difficulty,
and I trust that, after considering the following observations, and with
a view to expediting the conclusion of this negotiation, the President
will not object to the substitution of a clause in the form which I shall
presently have the honor to submit.

Her Majesty’s Government have no desire to exclude from the con-
sideration ot the arbitrators any claim of compensation in relation to
the Bering Sea fisheries which the United States Government may
believe themselves entitled to prefer consistently with the recognized
principles of international law. But they are of opinion that it is inex-
pedient, in a case involving such important issues and presenting such
novel features, to prejudge, as it were, the question of liability by de-
claring that compensation shall be awarded on a hypothetical state of
facts. Her Majesty’s Government consider that any legal liability
arising out of the facts, as proved and established at the arbitration,
should be as much a question for argument and decision as the facts
themselves; and, in order that this should be made quite clear and that
both Governments should be placed, in that respect, on the same foot-
ing, I am authorized by Lord Salisbury to submit the following clause
in substitution for the seventh clause proposed by the President:

(7) Either Government may submit to the arbitrators any claim for compensation
which it may desire to prefer against the other Government in respect of any losses
or injuries in relation to the fur-seal fishery in Bering Sea for which such other
Government may be legally liable. The arbitrators shall decide on the legality of
~ every such claim, and, if it shall be established, they may award such compeusation
a8, in their judgment, shall seem equitable.

I have, ete.,
‘ JULIAN PAUNCEFOTE.
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Mr. Wharton to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, July 23, 1891.

Sir: The President directs me to say, in response to your note of
the 13th instant, that he notices with pleasure the good progress toward
a full agreement upon the terms of arbitration indicated by your state-
ment that only the seventh clause as proposed by this Government
appears to you ¢ to raise any serious difficulty.”

That clause was thus stated in my note of June 25:

It shall be competent to the arbitrators to award such compensation as, in their
judgment, shall seem equitable to the subjects or citizens of Great Britain whose
vessels may have been seized by the United States in the Bering Sea, if such sei--
zures shall be found by the arbitrators to have been unwarranted; and it shall also.
be competent to the arbitrators to award to the United States such compensation
a8, in their judgment, shall seem equitable for any injuries resulting to the United
States or to the lessees from that Government of the privilege of taking seals on the-
Pribilof Islands, by reason of the killing of seals in the Behring Sea by persons
acting under the protection of the British flag, outside of the ordinary territorial
limits, and since the 1st day of January, 1886, if such killing shall be found to have-
been an infraction of the rights of the United States.

The objection you made to this clause is thus stated by you:

Her Majesty’s Government have no desire to exclude from the consideration of the-
arbitrators any claim of compensation in relation to the Bering Sea fisheries which
the United States Government may believe themselves entitled to prefer consistently
with the recognized principles of international law. But th?' are of opinion that it
is inexpedient, in a case involving such important issues an presentini such novel:
features, to prejudge, as it were, the question of liability b declarin%t at compen-
sation shall be awarded on a hypothetical state of facts. Her Majesty’s Government.
consider that any legal liability arising out of the facts as proved and established
at the arbitration should be as much a question for argument and decision as the-
facts themselves, and, in order that this should be made quite clear, and that both.
Governments should be placed, in that respect, on the same footing, etc.

The President was not prepared to anticipate this objection, in view
of the fact that Lord Salisbury, in his note of February 21 last, had
asked a specific submission to the arbitrators of the British claim for-
seizures made in the Bering Sea. His language, which was quoted.
in my note of June 25, was as tollows:

There is one omission in these questions which I have no doubt the Government of -
the President will be very glad to repair, and that is the reference to the arbitrator-
of the question, what damages are due to thé persons who have been injured, in case
it shall be determined by him that the action of the United States in seizing British.
vessels has been without warrant in international law.

This could only be understood as a suggestion that the claims of the-
regpective Governments should be stated and given a specific reference..
And so, in the seventh clause proposed, the claim of Great Britain for
seizures made is defined and referred to in terms so correspondent to
the request of Lord Salisbury that it can not be supposed. objection
would have been made to it if it had stood alone. But a particular
statement of the British claim for compensation certainly made proper
and even necessary a like statement of the claims of the United States,
and the President is not able to see that the reference proposed was in
any respect unequal. If it should be found by the arbitrators that the
United States had, without right, seized British vessels in the: Bering
Sea, the arbitrators were authorized to give compensation; and if, on
the other hand, these and other British vessels were-found to have
vigited that sea and to have killed seals therein in violation of therights
of the United States and to the injury of its property interests, the-
arbitrators were authorized to give compensation.. One-is not more:
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subject to the objection that it presents a hypothetical state of facts
than the other, and both submit the question of the lawfulness or un-
lawfulness of the acts complained of.

The President believes that Her Majesty’s Government may justly be
held responsible, under the attendant circumstances, for injuries done
to the jurisdictional or property rights of the United States by the seal-
ing vessels flying the British flag, at least since the date when the right
of these vessels to invade the Bzering Sea and to pursue therein the
business of pelagic sealing was made the subject of diplomatic inter-
vention by Lord Salisbury. In his opinion justice requires that Her
Majesty’s Government should respond for the injuries done by those
vessels, if their acts are found to have been wrongful, as fully as if each
had borne a commission from that Government to do the acts com-
plained of. The presence of the master or even of a third person, under
circumstances calculated and intended to give encouragement, creates
a liability for trespass at the common law, and much more if his pres-
ence is accompanied with declarations of right, protests against the
defense which the owner is endeavoring to make, and a declared pur-
pose to aid the trespassers if they are resisted. ’fhe Jjustice of this rule
is 8o apparent that it is not seen how in the less technical tribunal of
an international arbitration it could be held to be inapplicable.

The United States might well insist that Her Majesty’s Government
should admit responsibility for the acts of the Canadian sealers, which
it has so directly encouraged and promoted, precisely as in the proposal
the United States admits responsibility for the acts of its revenue ves-
sels. But, with a view to remove what seems to be the last point of
difference in a discussion which has been very much protracted, the
President is willing to modify his proposal and directs me. to offer the
following: '

The Government of Great Britain having presented the claims of its subjects for
compensation for the seizure of their vesseg Eythe United States in Bering Sea and
the Government of the United States having presented on its own behalf, as well as
of the lessees of the privileﬁg of takingweals on the Pribilof Islands, claims for com-
pensation by reason of the killing of sealsin the Bering Sea by persons acting under
the protection of the British flag, the arbitrators shall consider and decide upon such
claims in accordance with justice and equity and the respective rights of the high
contracting parties, and it shall be competent for the arbitrators to award such com-
pensation as, in their judgment, shall seem equitable.

The President thinks that a particular statement of the claims of the
respective Governments is more likely to lead to a satisfactory result
than the general reference proposed by you. It is believed that the
form of reference now proposed by him removes the objections urged
by you to his former proposal.

I have, etc.,
WiLLIAM F. WHARTON,
Acting Secretary.

Sir Julian Pauncefote to Mr. Wharton.

BRITISH LEGATION,
Newport, R. I., August 8, 1891.
S1iR: On the 23d of June last I had the honor to place in your hands
a memorandum embodying the substance of the instructions issued to
British cruisers in Bering Sea in pursuance of the modus vivendi signed
on the 15th of that month. The memorandum also contained a proposal
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for an ment between the Government of Great Britain and of the
United States for mutual indemnities in respect of acts committed
by the cruisers of one nation against the vessels of the other in execu-
tion of the modus vivendi.. T

To that proposal I have not as yet been favored with a reply, and I
should be extremely obliged if you would be good enough to inform me
at your earliest convenience of the views of your Government with
respect to the suggested agreement.

I have, etc.,

JULIAN PAUNCEFOTE.

Mr. Wharton to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, August 17, 1891.

Sir: I have the honor to acknowledge the receipt of your note of the
8th instant, in which you refer to a memorandum of June 23, left with
me June 24, in which you submitted a proposal for an agreement be-
tween the Governments of Great Britain and the United States for
mutual indemnities in respect of acts committed by the cruisers of one
ngtizx‘; against the vessels of the other in execution of the modus
vivends.

The President desires me to say in reply that it seems to him to be
quite unnatural that the twp Governments, having come to a Iriendly
understanding as to a modus vivend: and the method of its enforce-
ment, should anticipate or attempt to provide against possible breaches
or violations of duty by the vessels of either country. It will be time
enough, in the President’s opinion, when either Government lodges
against the other a complaint in this regard, to consider the question of
indemnity. The President desires me to state that he hopes that no
such question may arise, but that he will be prepared to meet it in a
friendly spirit if, unfortunately, differences should develop.

I have, etc.,
WiLLIAM F. WHARTON,
Acting Secretary.

Myr. Wharton to Sir Julian Pauncefote,

DEPARTMENT OF STATE,
Washington, August 22, 1891.
SIk: Referring to my note to you of the 23d ultimo, relative to the
proposed ageement of arhitration of certain matters aﬁ‘ecﬁng the seal
fisheries in Bering Sea, I would be extremely obliged if you would
be kind enough to inform me when an answer to the same may be ex-
Pected.
I have, etc.,
WILLIAM F. WHARTON,
Acting Secretary.
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Sir Julian Pauncefote to Mr. Wharton.

BRITISH LEGATION,
Newport, August 24, 1891.

S1r: I have the honor to acknowledge thesreceipt of your note of the
224 instant, in which you ask me to inform you when you may expect
an answer to your note of the 23d ultimo, relative to the proposed
agreement of arbitration of certain matters affecting the seal fisheries
in Bering Sea.

I very much regret that I have not yet been in a position to reply to
the note in jquestion, but I hope to be able to do so in the course of the
next few days.

I have, etc.,
JULIAN PAUNCEFOTE.

Sir Julian Pauncefote to Mr. Wharton.
[Telegram.)

NEwpoRrT, R. L, August 26, 1891.

Your note of 22d. Important letter posted to-day.
PAUNCEFOTE.

Sir Julian Pauncefote to Mr. Wharton.

[Private and unofficial.]

BRITISH LEGATION,
Newport, R. 1., August 26, 1891.

DEAR MR. WHARTON: In my reply to your official note of the 22d
instant I stated that I hoped to be able to send an answer to your note
of the 23d ultimo in a few days.

Before doing so, however, I am anxious to explain to you privately
and unofficially by letter, as I would do verbally were I in Washington,
the objection which my Government entertain to the latest form of clause
relating to compensation which has been proposed by the President tor
adoption as article 7 in the Bering Sea arbitration agreement. Such a
privage and unofficial exchange of views at this point of the negotiations
may abridge the official correspondence and facilitate a solution of the
present difficulty, on the basis of a suggestion which you made when
we discussed the questions informally at Washington.

My Government are unable to accept the form of clause proposed by
the President because it appears to them, taken in connection with
your note of the 23d ultimo, to imply an admission on their part of a
doctrine respecting the liability of governments for the acts of their
nationals or other persons sailing under their flag on the high seas
which is not warranted by international law and to which they can not
subscribe. .

I need hardly say that the discussion of such a point (which, after
all, may never arise) must prolong the negotiation indefinitely. More-
over, it seems premature to enter into such a discussion before the other
questions to be submitted to the arbitrators have been determined and
all the facts on which any liability can arise have been ascertained.

’
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Your suggestion, to which I have referred, was to leave out altogether
the question of damages from the arbitration agreement, and you may
remember that at the time I did not encourage the idea, notapprehending
that the clause would give rise to such protracted discussion, and being,
moreover, anxious that the settlement to be arrived at should embrace
and ﬁnalfy dispose of every point in controversy.

There is a middle course, however, which appears to me to commend
itself, from every point of view, as a practical and logical solution of
the present difficulty. It is to omit the seventh clause, as to compen-
sation, and to insert in its place a clause referring to the arbitrators
any question of fact which either Government may put to them with
reference to the claims for compensation it believes itself to possess.
The application of the facts to international law might be a matter for
negotiation after they are determined, and, if the two Governments
agree, might be referred, in whole or in part, to the arbitrators. The
clause might be worded as follows:

CLAUSE 7. Either of the two Governments ma& submit to the arbitrators any
question of fact which it may wish to put before them in reference to the claims for
compensation which it believes itself or its nationals to possess against the other.

The question whether or not, and to what extent, those facts, as determined by
the arbitrators and taken in connection with their decision upon the other questions
submitted to them, render such claims valid according to the principles of interna-

tional law shall be a matter of subsequent negotiatjons, and may, if the two powers
agree, be referred, in whole or in part, to the arbitrators.

1 do not, of course, propose the above wording as definitive. It should
be open to amendment on either side. Butif, after submitting it to the
President, you should be able to inform me privately that such a clause,
under the circumstances, would be acceptable to your Government, I
would then address you officially in reply to your note of the 23d ultimo
and formally make the above proposal, stating the grounds on ‘which it
is based. Hoping that this mode of settlemient of the last point in dis-
pute will meet with your approval, and that this effort on my part to
bring the negotiation at once to a satisfactory termination may be suc-
cessful

I remain, etc.,
JULIAN PAUNCEFOTE.

Sir Julitan Pauncefote to Mr. Blaine.

BRITISH LEGATION, '
Newport, August 26, 1891.

Sm: In accordance with instructions which I have received®from
Her Majesty’s principal secretary of state for foreign affairs, I have the
honor to inform you that the British Bering Sea commissioners have .
reported, in a communication dated Seal Island, August 5,that they
find that this year’s catch of seals already materially exceeds 7,500, and
that the United States agent permits the killing of seals to continue,
assuming that the limitation agreed upon commences from the date of
the signature of the modus vivends. o

In bringing this information to your notice I am at the same time in-
structed to express the conviction of Her Majesty’s Government that
the President will not countenance any evasion of the true spirit of this
agreement, and that he will take whatever measures appear to him to
be necessary to insure its strict observance.

I have, ete.,

S. Ex. 56—5

JULIAN PAUNCEFOTE.
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Mr. Wharton to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, September 2, 1891.

Sir: I have the honor to acknowledge the receipt of your note of the

26th ultimo, complaining that the United States agent at the Seal |
Islands is violating the agreement of June 15, 1891, by permitting the

killing of a larger number of seals than is stipulated thereunder.

* Your statement shall receive the immediate attention of this Govern-

ment,
Meanwhile, I have, etc.,
WiLLiaM F. WHARTON,
Acting Secretary.

Mr. Wharton to Sir Julian Pauncefote.
[Private and unofficial. ]

DEPARTMENT OF STATE,
Washington, September 7, 1891.

MY DEAR SIR JULIAN: Your private and unofficial note of August
26 was duly received, and I desire now to reply to it in the same private
and unofticial manner. The President is unable to see how the damage
clause last proposed by him can be held to imply an admission on the
part of Great Britain ¢ of a doctrine respecting the liability of govern-
ments for the acts of their nationals or other persons sailing under their
flag on the high seas, which is not warranted by international law.”
The proposition was expressly framed so as to submit to the arbitrators
the question of the liability of Great Britain for the acts of vessels sail-
ing under its flag. It did not assume a liability, but was framed ex-
pressly to avoid this objection, which had been urged against the pre-
vious proposal. 1 quote from my note of July 23:

The United States might well insist that Her Majesty’s Government should admit
responsibility tor the acts of the Canadian sealers, which it has so directly encour-
aged and promoted, precisely as in the proposal the United States admits respon-
sibility for the acts of the revenue vessels,  But, with a view to remove what seems
to be the last peint of diterence in a disoussion which has been very much pro-
tracted, the President is willing to modify his proposal and directs me to ofter the
following: .

The claim of the United States was stated in my note of July 23,
aoccompanying the proposal, and the President does not see how the
olaims of the respective governments ecould be more fairly or fully sub-
mitted. This Government proposes to submit to the arbitrators the
question whether Great Britaiu is liable tor the injury done to the seal
tisheries, the property of the United States, by the Canadian vessels
that have, under the stimulation and support of the British Govern-
ment, been for several years engaged in the Bering Sea. The pro-

1 of this Government was that the arbitrators should consider and
ecide such claims in accordance with justice and equity and the re-
spective rights of the high contracting parties.

The President is unable to accept the last suggestion which you
make in your note, as it seems to him to be entirely inetfectual. The
facts connected with the seizure of Canadian sealers by the revenue
vessels of the United States, on the one hand, and with the invasion
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of the sea and the taking of seals by the Canadian sealers on the other,
are well known, and doubtless could be agreed upon by the respective
governments without difficulty. It is over the question of liability to
respond in damages for these acts that the controversy exists, and the
President can see no other course for this Government than to insist
upon the submission of the question of the liability of Great Britain
for the acts it complains of to arbitrators. This Government does not
insist that Great Britain shall admit any liability for the acts com-
plained of, but it may well insist, if this arbitration is to result in any
effectual settlement of the differences between the two governments,
that the question of Great Britain’s liability shall go to the arbitrators
for decision.

If you have any suggestions to make in support of the objection that
the proposal made by the President assumes a liability on the part of
Great Britain, the President will be very glad to receive them, and, if
necessary, to reconsider the phraseology; but, upon a careful and crit-
ical examination of the proposition, he is unable to see that the objection
now made has any support in the terms of the proposal.

I am, ete.,
‘WiLLIAM F. WHARTON,
Acting Secretary.

Mr., Wharton to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, October 10, 1891.

Sik: It is a source of regret that an answer has been so long delayed
to your note of August 26 last, relating to the communication of the
British Bering Sea commissioners as to the alleged killing of seals on
the seal islands in excess of the number fixed by the agreement of
June 15 last. ‘- This delay has been occasioned by the necessity of
receiving from the United States agent in charge of the islands a full
report on the subject. .

The agent reports that he reached the islands on the 10th day of
June, 1891; that from the 1st of January to the 1st of May, 1891, no
seals were killed on the islands; and that from May 1 to June 10, the
date of the agent’s arrival, there were killed by the natives for food
1,651 geals. On the morning of June 11 the agent gave permission to
the lessees to commence killing under the contract with the Govern-
ment of the United States, and he states that from the 11th to the 15th
of June 2,920 seals were killed; and that from June 15 to July 2, the
date of the arrival of the steamer Corwin bringing the proclamation of
the President of the United States containing the notice and text of the
modus vivendi, there were killed 4,471 seals. From July2 to August10
there were killed for the use of the natives as food 1,796 seals and, on
leaving the islands, the agent gaveinstructions tolimit the number to be
killed by the natives for food up to May 1, 1892, to 1,233.

The instructions of the Secretary of the Treasury to the agent, re-
ceived by the steamer Corwin, were that if in any way his previous in-
structions were inconsistent with the President’s proclamation and the
agreement embraced in it he should be governed by the latter. The
agent reports that, after careful consideration of the text of the agree-
ment, he decided that the seals killed since June 15, the date when that
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instrum ent was signed, should be deducted from the 7,500 named in
article 2, thus leaving 3,029 seals to be taken ¢ for the subsistence and
care of the natives ” from July 2, 1891, to May 1, 1892, He says that,
in his desire to carry out with absolute correctness the modus vivend:.
he consulted the two United States commissioners (Messrs. Mendenha

and Merriam), the commanders of the United States vessels Mohican,
Thetis, and Corwin, the United States special agent, and the special
inspector, and that they all concurred in his interpretation of paragraph

2 of the agreement, that seals killed prior to June 15 did not form part
of the 7,500 named in the modus vivendi. He further says that in his

first meeting with the British commissioners, Sir George Baden-Powell
and Dr. G. M. Dawson, July 28, he submitted the same question to
them. Their reply was that it was the understanding of the British
Government that only 7,500 seals should be taken during the season;
but, on examining the text of the agreement, they admitted that the

agent’s interpretation of it was correct. This statement as to the views

of the British commissioners is confirmed by the report of Prof. Men-
denhall.

The agent claims that his action is not only strictly in accord with
the language of the agreement, but with the true intent and spirit of
the same, as he understood that intent and spirit in the light of all the
facts in his possession. He understood that the object of the agree-

ment in allowing 7,500 seals to be killed was ¢ for the subsistence and

care of the natives.” The 1,651 seals killed by the natives for food
from May 1 to June 10 were almost immediately eaten by them, as is

their custom after the scanty supply of meat during the winter and

spring months, and no part of these seals was salted or preserved for
future use. During the killing season by the lessees under their quota
for commercial purposes the natives are kept very busy and have no
time to prepare meat for future use, and only so much is used for food
a8 is cut off for present use; so that the seals killed between June 10,
when the season commenced, and July 2, when the notice of the modus
vivendi was received, were not available for the future subsistence of
the natives. As stated, there only remained 3,029 seals to be taken
for their subsistence from July 2, 1891, to May 1, 1892. The agent

cites the fact that from the close of the commercial killing-season of

1890, on July 20, there were killed by the natives for food up to De-
cember 31, 1890, 6,218 seals, including 3,468 pup seals, the further kill-
ing of the latter being now prohibited. It was plain to the agent that,
under the construction which he had placed upon the modus vivendi,
the supply of meat for the natives during the coming winter would be
entirely inadequate, and before his.departure from the islands he called
upon the lessees to bring in a sufficient supply of salt beef to carry the
natives through the winter and up to May 1, 1892,

The agent had no means of determining the scope and meaning of
the phrase of the British commissioners, as used in your note, ¢this
year’s catch,” or “the catch of this season,” as used in their communi-
cation to him dated July 30, except by the interpretation to be given
to the text of the modus vivendi, as contained in paragraphs 1 and 2.
The ¢“same period,” found in paragraph 2, he understood to refer to
the period within which the British Government undertook to prohibit
seal-killing in Bering Sea. The British commissioners informed the
agent that, as to the British Government, this period did not begin
until a reasonable time after June 15 (the date of signing) sufficient for
the naval vessels to reach the sea. The agent interpreted the para-
graphs cited as mutually binding, and he could not assume that it
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would be claimed that their provisions were to take effect on one date
in the interest of the British sealers and on another in the interest of
the United States.

I have thus taken pains to communicate to you in some detail the
action of the agent of the United States on the subject complained of
by the British commissioners, and I hope what has been set forth will
convinee your Government that there has been no disposition on the
part of the agent to evade or violate the stipulations of the agreement
of June 15 last.

T have, ete.,
‘WILLIAM F. WHARTON,
Acting Secretary.

Mr. Wharton to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, October 12, 1891.

My DEAR SIR JULIAN: On July 23 last I wrote you a note present-
ing a proposal for the settlement of claims for damages which was to
form a part of the proposed agreement of arbitration of certain matters
affecting the seal fisheries in Bering Sea. On August 22 I wrote
requesting you to be kind enough to inform me when an answer to my
note might be expected. On August 24 you wrote me acknowledging
the receipt of mine of August 22 and expressing the hope that you
would be in a position to reply to my note of July 23 in the course
of the next few days. More thay ten weeks have elapsed since sending
vou my note of July 23, and no answer to it has yet been received. The
President is very desirous to have a conclusion reached in the negotia-
tions concerning the Bering Sea matters, and has requested me to draw
your attention again to the importance of an early reply to his latest
proposal. The period fixed by the agreement for a modus vivendi expires
May 2 next. The time within which it is hoped to obtain a final settle-
ment of the questions in dispute between the two Governments is fast
going by, and the President feels that, if any effective action is to be
had in the matter before the next fishing season opens, all the terms of
agreement of arbitration should be disposed of immediately.

Very truly yours,
‘WiLLIAM F. WHARTON,
Acting Secretary.

Sir Julian Pauncefote to Mr. Wharton.

BRITISH LEGATION,
Washington, October 13, 1891.

My DEAR MR. WHARTON: On receipt of your letter of yesterday,
asking for a reply to your note of July 23 last, containing a form of
clause proposed by your Government to be inserted in the Bering Sea
arbitration agreement to settle the long-debated question of damages,
1 telegraphed to Lord Salisbury for further instructions, informing him
of the substance of your communication.

I understand that his lordship is expected in London this week from
the south of Europe, and I shall probably therefore receive an answer
to my telegram before many days.
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Although, as you observe, more than ten weeks have elapsed since the
date of your official note above referred to, I need hardly remind you
that the intervening time has been taken up with informal discussions
between us with a view to finding a solution of the difficulty without
unduly lengthening the ofticial c¢orrespondence. This informal inter-
change of views, which, no doubt had the approval of the President,
has not been without advantage in throwing light on the troublesome
question which still impedes the conclusion of the agreement, and I now
hope I may soon be in a position to resume the official correspondence.

Very truly yours,
JULIAN PAUNCEFOTE.

Sir Julian Pauncefote to Mr. Wharton.

BRITISH LEGATION,
Washington, October 17, 1891.

SIR : Immediately on the receipt of your note of the 23d of July last,
relative to the form of compensation clause to be inserted in the Bering
Sea arbitration agreement, I transmitted a copy of it to the Marquis of
Salisbary.

Since then 1 have been in correspondence with his lordship respect-
ing the new form of clause ou that subject proposed in your note as
article 7.

I regret to inform you that Her Majesty’s Government, after the full-
est consideration, have arrived at the conclusion that this new clause
could not properly be assented to by them. In their opinion it implies
an admission of a doctrine respecting the liability of governments for
the acts of their nationals or other persons sailing under their flag on |
the high seas, for which there is no warrant in the law of nations.
Thus it contains the following words :

The Government of the United States having presented on its own bebhalf, as well
as of the lessees of the privilege of taking seals on the Pribilof Islands claims for
compensation by reason of the killing of seals in Bering Sea by persons acting under
the protection of the British flug, the arbitrators shall consider and decide upon such
claims, etc.

These words involve the proposition that Her Majesty’s Government
are liable to make good losses resulting from the wrougful action of
persons sailing outside their jurisdiction under the British flag.

Her Hajesty’s Government could not accept such a doctrine, The
article dealing with the question of compeusation is therefore likely to
give occasion for lengthy negotiations, which must retard indefinitely
the decision of the main quegtions of law, on which the validity of the
claims of either Goverument entirely depends.

Both Governments being equally desirous to find a prompt solution
of the difficulty which now impedes the conclusion of the arbitration
agreement, Lord Salisbury has authorized me to make the following
proposal: His lordship suggests that the six articles of the arbitration
agreement already accepted by both Governments should be signed
now, and also an article providing for the reference to the arbitrators
of any question of fact which either Government may desire to sub-
mit to them regarding the claims for compensation to which it corsiders
itself to be entitled. The application of international law to those facts
would be left as a matter for future negotiation after they shall have
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been ascertained, and might be subsequently referred to the arbitrators,
in whole or in part, if the two Governments should agree to do so.

The above proposal presents so logical and practical an issue out of
the difficulty that I can not bat think that it will commend itself to the
favorable consideration of the President, and I hope it will meet with
his acceptance.

I have, etc.,
JULIAN PAUNCEFUTE.

Mr. Wharton to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washkington, October 22, 1891.

Sir: I have laid before the President your note of the 17th instant,
and he directs me to express his regret that your Government has not
seen fit to accept the modified form of the seventh clause which was
proposed in my note of July 23 last.

This modification of the clause in question was made with a view to
obviate the objection urged in your note of July 13, and the President
is unable to see how it can be held to imply an admission on the part
of Great Britain ¢ of a doctrine respecting the liability of governments
for the acts of their nationals or other persons sailing under their flag
on the high seas, for which there is no warrant in international law.”
The proposition was expressly framed 80 as to submit to the arbitrators
the question of the liability of each Government for specified acts com- .
plained of by the other, and its lang age no more implies an admission
of liability on the part of one Government than on the part of the other.
It is precisely because the two Governments can not agree as to the
question of liability that arbitration becomes necessary.

The facts upon which the respective claims for compensation rest are
not seriously in dispute, to wit, the seizure of vessels and the killing of
seals in Behring Sea, and it would probably not require the aid of
arbitrators for their ascertainment. But it is the more important and
difficalt question of liability respecting which the two Governments
find it necessary to invoke the interposition of impartial arbitration.
It was not the intention of 'his Government to require of Great Britain
any admission of liability for the acts complained of, but it has felt
that, if the arbitration was to reeult in a full settlement of the differ-
ences between the two Governments, the question of respective liabil-
ity for these acts should go to the arbitrators for decision.

In the informal conferences which have taken place between us since
the date of my note of July 25, you will remember that I have solicited
from you any snggestions in support of the objection that the modified
clause assuwes a liability on the part of your Government, having in
view on my part an amendment of the phraseology to overcome the
objection ; and I have to express disappointment that no such sugges-
tions were found in your note of the 17th instant. It was for this
reason and in the hope that the clause might be made acceptable to
your Government that after the receipt of your note I sabmitted to
you informally the following amendment to be added to the seventh
clause, as proposed in my note of July 23:

The above provision for the submission to the arbitrators by the United States of
claiws for compensation by reason of the killing of seals by persons acting ander
the protection of the British flag sball not be cousidered as implying any adwission

on the part of the Government of Great Britain of its liability for the acts of its
nationals or other persons sailing under its flag.
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We have now been inforined by you that your Government is un-
willing to accept the clause even with this addition by way of amend-
ment.

When in your note of February 21 last you communicated the desire
of Lord Salisbury for a ¢ reference to the arbitrator of the question of
damages due to persons who have been injured, in case it should be de-
termined by him that the action of the United States in seizing British
vessels has been without warrant in international law,” the President
cheerfully accepted the suggestion, and, coupling with it the claim of
damages preferred by the United States, proposed to submit both ques-
tions, as presented by the respective Governments, to arbitration, thus
making a complete and final settlement of all differences between the
the two Governments connected with the seal fisheries. To withdraw
this comprehensive submission of specified claims and substitute for it
a mere reference to the arbitrator of questions of fact touching the same
claims which are not to be held binding upon either Government, as
you propose, is, in the opinion of the President, an imperfect, and, he
fears, may prove an ineffectunal, disposition of the question of claims.
Bat, having failed in his efforts by modification and amendment to se-
cure the acceptance by your Government of the clause for a full adjust-
ment of these claims, and heartily participating in the desire expressed
in your note for a prompt solution of the difficulty which impedes the
conclusion of the arbitration, he has thought it best to terminate the
discussion by proposing to you the following, to constitute the text of
clause 7: .

The respective Governments having found themselves unable to agree upon a ref-
erence which shall include the question of the liability of each for the injuries al-
leged to have been sustained by the other or by its citizens, in connection with the
claims presented and urged by it, and, being solicitous that thissubordinate question
should not interrupt or longer delay the submission and determination of the main
questions, do agree that either may submit to the arbitrators any question of fact in-

volved in said claims and ask for a finding thereon, the question of the liability of
either Government upon the facts found to be the subject of further negotiation.

I am, ete.,

WiLLiAM F. WHARTON;
Acting Secretary.

Sir Julian Pauncefote to Mr. Wharton.

BRITISH LEGATION,
Washington, October 23, 1891.

Sir: I have the honor to acknowledge the receipt of your note of
yesterday’s date in reply to mine of the 17th instant, in which I stated
the grounds on which Her Majesty’s Government found themselves
unable to accept the form of clause relating to damages proposed in
your note of July 23 last for insertion in the Bering Sea arbitration
agreement. In that note I informed you that1 had been authorized by
the Marquis of Salisbury, with a view to a prompt settlement of the diffi-
culty, to make the following suggestions, namely, that—
the six articles of the arbitration agreement already accepted by both Govern-
ments should be signed now, and also an article vroviding for the reference to the
arbitrators of any question of fact which either Government may desire to submit to
them regarding the claims for compensatior to which it considers itself to be en-
titled. %‘he application of international law to those facts would be left as a matter

for future negotiation after they shall have been ascertained, and might be snbse-
quently referred to the arbitrators, in whole or in part, if the two Governments should

agree to do so.
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In your note under acknowledgment, in which youn reply to the above
suggestion, yon advert to the discussions and informal conferences
which have taken place on the subject of the clause dealing with the
question of damages, and you state that the President is unable to see
how the seventh clause proposed in your note of the 23d of July last
can be held to imply an admission on the part of Great Britain ¢ of a
doctrine respecting the liability of governments for the acts of their
nationals or other persons sailing under their flag on the high seas, for
which there is no warrant in international law.” Those are, no doubt,
the terms in which I stated generally the objection of Her Majesty’s Gov-
ernment to the form of clause in question. ButI am relieved from ex-
plaining their objection in greater detail by the proposal of the Presi-
dent, with which your note concludes, to substitute a new clanse which
substantially carries out Lord Salisbury’s saggestion.

You state that the President has thought it best to terminate the
discussion by proposing to me the following, to constitute the text of
clause 7:

The respective Governments having found themselves uunable to agree upon a
reference which shall include the question of the liability of each for the injuries
alleged to have been sustained by the other or by its citizens, in connection with the
claims presented and urged by it, and, being solicitons that this subordinate ques-
tion should not interrupt or longer delay the submission and determination of the
main questions, do agree that either may submit to the arbitrators any question of

fact involved in said claims and ask for a finding thereon, the question of the liability
of either Government upon the facts found to be the subject of further negotiation,

I am glad to be able to announce to you that I have received by tel-
egraph the auathority of Lord Salisbury to accept the above clause on
behalf of Her Majesty’s Government, and in doing so I beg to express
my gratification at this satisfactory solution of the difficulty which has
delayed the conclusion of the arbitration agreement.

I have, etc.,
JULIAN PAUNCEFOTE.

8ir Julian Pauncefote to Mr. Blaine.

BRITISH LEGATION,
Washington, November 23, 1891.

Sir: I informed the Marquis of Salisbury of our proposal to sign the
text of the seven articles to be inserted in the Behring Sea arbitration
agreement and of the Joint Commission article, as settled in the dip-
lomatic correspondence, in order to record the progress made up to the
present time in the negotiation.

Lord Salisbury entirely approves of that proposal, but he has in-
structed me, before signing, to address a note to you for the purpose of
obviating any doubts which might hereafter arise, as to the meaning
and effect of article 6, which is as follows:

“ If the determination of the foregoing questions as to the exclusive jurisdiction of
tke United States shall leave the subject in such position that the concurrence of
Great Britain is necessary to the establishment of regulations for the proper protec-
tion and the preservation of the fur-seal in, or habitually resorting to the Behring
8ea, the arbitrators shall then determine what concurrent regulations outside the
jurisdictional limits of the respective Governments are necessary, and over what
waters such regulations should extend ; and, to aid them in that determination, the
report of the Joint commission to be appointed by the respective Governments shall
be 1aid before them, withsuchother evidence as either Government may submit. The
contracting powers furthermore agree to cosperate in securing the adhesion of other
powers to such regulations.”
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Lord Salisbury desires to make the following two reservations on the
above article :

His lordship understands, first, that the necessity of any regulations
is left to the arbitrators, as well as the nature of those regulations, if
the necessity is in their judgment proved. Secondly, that the regula-
tions will not become obligatory on Great Britain and the United States
until they have been accepted by the other maritime powers. Other-
wise, a8 his lordship observes, the two Governments would be simply
handing over to others the right of exterminating the seals.

I have no doubt that you will have no difficulty in concurring 1n the

_above reservations, and subject thereto I shall be prepared to sign the
articles as proposed.
I have, ete.,
JULIAN PAUNCEFOTE.

Mr. Blaine to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, November 27, 1891.

Si1R: In the early part of last week you furnished the exact points
which had been agreed apon for arbitration in the matter of the Behring
Sea negotiation. You called later and corrected the language which
introduced the agreement. In fact the two copies framed were taken
.entirely from your minutes. It was done with a view that you and I
should sign them, and thus authenticate the points for the arbitrators
to consider.

You inform me now that Lord Salisbury asks to make two reserva-
tions in the sixth article. His first reservation is that ¢ the necessity
of any regulation is left to the arbitrators, as well as the nature of those
regulations if the necessity is in their judgment proved.”

What reason has Lord Salisbury for altering the text of the article
to which he had agreed ¥ It is to be presumed that if regulations are
needed they will be made. If they are not needed the arbitrators will
not make them. The agreement leaves the arbitrators free upon that
point. The first reservation, therefore, has no special meaning.

The second reservation which Lord Salisbury makes is that ¢ the
regulations shall not become obligatory on Great Britain and the
United States until they have been accepted by the other maritime
powers.” Does Lord Salisbury mean that the United States and Great
Britain shall refrain from taking seals until every maritime power joins
in the regulations? Or does he mean that sealing shall be resumed
the 18t of May next and that we shall proceed as before the arbitra-
tion until the regulations have been accepted by the other ¢ maritime
powers ¥’

¢ Maritime powers” may mean one thing or another. Lord Salisbury
did not say the principal waritime powers. France, Spain, Portugal,
Italy, Austria, Turkey, Russia, Germany, Swedsn, Holland, Belgium,
are all maritime powers in the sense that they maintain a navy, great
or small. In like manner Brazil, the Argentine Confederation, Chile,
Peru, Mexico, and Japan ate maritime powers. It would require a long
time, three years at least, to get the assent of all these powers. Mr.
Bayard, on the 19th of August, 1887, addressed Great Britain, Germany,
France, Russia, Sweden and Norway, and Japan, with a view to secur-
ing some regulations in regard to the seals in Behring Sea. France,
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Japan, and Russia replied with languid indifference. Great Britain
pever replied in writing. Germany did not reply at all. Sweden and
Norway said the matter was of no interest to them. Thus it will be
again. Such a proposition will postpone the matter indefinitely.

The President regards Lord Salisbury’s second reservation, therefore,
as a material change in the terms of the arbitration agreed upon by
this Government; and he instructs me to say that he does not feel will-
ing to take it into consideration. He adheres to every point of agree-
ment which has been made between the two powers, according to the
text which you furnished. He will regret if Lord Salisbury shall insist
on a substantially new agreement. He sees no objection to snbmitting
the agreement to the principal maritime powers for their assent, but
he can not agree that Great Britain and the United States shall make
their adjustment dependent on the action of third parties who have no
direct interest in the seal fisheries or that the settlement shall be post-
poned until those third parties see fit to act.

I have, etc.,
JAMES G. BLAINE.

Sir Julian Pauncefote to Mr. Blaine.

- BRITISH LEGATION,
Washington, December 1, 1891,

SR : I communicated by telegram to the Marquis of Salisbury the
sabstance of your note of the 27th ultimo, respecting the two reserva-
tions which Her Majesty’s Government desire to make in relation to
the sixth clause of the proposed Behring Sea arbitration agreement, as
stated in my note of the 23d uliimo, and I have now the honor to in-
f(i)fm you that I have received a reply from his lordship to the following
effect :

As regards the first reservation Lord Salisbury observes that the
statement contained in your note that the clause leaves the arbitrators
free to decide whether regunlations are needed or not, assures the same
end as the proposed reservation, which therefore becomes unnecessary
and may be put aside.

With respect to the second reservation, his lordship states that it was
not-the intention of Her Majesty’s Government to defer putting into
practical execution any regulations which the arbitrators may preseribe.
Its object is to prevent the fur-seal fishery in Behring Sea from being
placed at the mercy of some third power. There is nothing to prevent
such third power (Russia, for instance, as the most neighboring nation),
if unpledged, from stepping in and securing the fishery at the very
seasons and in the very places which may be closed to the sealers of
Great Britain and the United States by the regulations.

Great circumspection is called for in this direction, as British and
American sealers might recover their freedom and evade all regunlations
by simply hoisting the flag of a non-adhering power.

How is this difficulty to be met? Lord Salisbury suggests that if],
after the lapse of one year from the date of the decree of regulations, it
shall appear to either Government that serious injury is occasioned to
the fishery from the causes above mentioned, the Government com-
plaining may give notice of the suspension of the regulations during
the ensuing year, and in such case the regulations shall be suspended
until arrangements are made to remedy the complaint.
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Lord Salisbury further proposes that, in case of any dispute arising
between the two Governments as to the gravity of the injary caused to
the fishery or as to any other fact, the question in controversy shall be
referred for decision to a British and an American admiral, who, if they
should be unable to agree, may select an umpire.

Lord Salisbury desires me to ascertain whether some provision of
the above nature would not meet the views of your Government.

I have, etc.,
JULIAN PAUNCEFOTE.

Mr. Blaine to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, December 2,1891.

SiR: I have attentively read your note of the 1st instant and sub-
mitted it to the President. The President is unable to see the danger
which Lord Salisbury apprehends, of a third nation engaging in taking
seals regardless of the agreement between Great Britain and the United
States. The dispute between the two nations has now been in progress
for more than five years. During all that time, while Great Britain was
mainiaining that the Behring Sea was open to all comers, at any time,
a8 of right, not another European nation has engaged in sealing.

A German vessel once made its appearance in Behring Sea, but did
not return, being satisfied, I suppose, that at the great distance they
have to sail, the Germans could not successfully engage in sealing.
Russia, whose interference Lord Salisbury seems to specially appre-
hend, will not dissent from the agreement, because such dissent would
put to hazard her own sealing property in the Behring Sea. On the
contrary, we may confidently look to Russia to sustain and strengthen
whatever agreement Great Britain and the United States may con-
jointly ordain.

It is the judgment of the President, therefore, that the apprehension
of Lord Salisbury is not well grounded. He believes that, however
the arbitration between Great Britain and the United States may ter-
minate, it will be wise for the two nations to unite in & note to the
principal powers of Europe, advising them in full of what has been
done and confidently asking their approval. He does not believe that,
with full explanation, any attempt will be made to disturb the agree-
ment. If, contrary to his firm belief, the agreement shall be disturbed
by the interference of a third power, Great Britain and the United
States can act conjointly, and they can then far better agree upon what
measure may be necessary to preveunt the destruction of the seals than
they can at this time.

The President hopes that the arbitration between Great Britain and
the United States will be allowed to proceed on the agreement regu-
larly and prowptly. 1t is of great consequence to both nations that
the dispute be ended, and that no delay be caused by introducing new
elements into the agreement to which both nations have given their
consent.

I have, etc.
’ ’ JAMES G. BLAINE.
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Sir Julian Pauncefote to Mr. Blaine.

BRITISH LEGATION,
Washington, December 8, 1891. (Received December 9.)

Sme: The Marquis of Salisbury, to whom 1 telegraphed the contents
of your letter of the 2d instant on the subject of the sixth article of the
proposed Behring Sea arbitration agreement, is under the impression
that the President has not rightly anderstood his lordship’s apprehen-*
sion with reference to the regulations to be made by the arbitrators
under that article. His fear is not that the other powers will reject the
regulations, but that they will refuse to allow the arrest by British and
American cruisers of ships under their flag which may engage in the
fur-seal fishery in violation of the regulations. Such refusal is highly
probable in view of the jealousy which exists as to the right of search
on the high seas, and the consequence must inevitably be that daring
the close season sealing will go on under other flags.

It can not be the intention of the two (Governments, in signing the
proposed agreement, to arrive at such a resalt.

I do not understand you to dispute that should such a state of things
arise the agreement must collapse, as the two Governments could not be
expected to enforce on their respective nationals regulations which are
violated under foreign flags to the serious injury of the fishery.

I hope, therefore, that on farther consideration the President will rec-
ognize the importance of arriving at some understanding of the kind
suggested in my note of the 1st instant.

I have, etc.,,
JULIAN PAUNCEFOTE.

Mr. Blaine to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, December 10, 1891.

S1R: In reply to your note of the 8th instant, I have the following
observations to make:

First. Ever since the Behring Sea question has been in dispute (now
nearly six years) not one ship from France or Germany has ever engaged
in sealing. This affords a strong presumption that none will engage in
it in the future.

Second. A still stronger ground against their taking part is that they
can not afford it. From France or Germany to Behring Sea by the
sailing lines is nearly 20,000 miles, and they would have to make the
voyage with a larger shlp than can be profitably employed in sealing,
They would have to start from home the winter preceding the sealing
season and risk an unusually hazardous voyage. When they reach
the fishing grounds they have no territory to which they could resort
for any purpose.

Third. If we wait until we get France to agree that her ships shall
be searched by American or British cruisers, we will wait uutil the last
seal is taken in Behring Sea.

Thus much for France and Germany. Other European countries
have the same disabilities. Russia, cited by Lord Salisbury as likely
to embarrass the United States and England by interference, I should
regard as an ally and not an enemy. Nor is it probable that any Amer-
ican country will loan its flag to vessels engaged in violating the Bering
Sea regulations.
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To stop the arbitration a whole month on a question of this charac-

ter promises ill for its success. Some other less important question

even than this, if it can be found, may probably be started. The effect
can only be to exhaust the time allotted for arbitration. We must act
mutually on what is probable, not on what is remotely possible.

The President suggests again that the proper mode of proceeding is
for regulations to be agreed upon between the United States and Great
Britain and then submitted to the principal maritime powers. That is
an intelligent and intelligible process. To stop now to consider the
regulations for outside nations is to indefinitely postpone the whole
question. The President, therefore, adheres to his ground first an-
nounced that we must have the arbitration as already agreed to. He
suggests to Lord Salisbury that any other process might make the ar-
bitration impracticable within the time specified.

I have, etc.,
JAMES G. BLAINE.

Sir Julian Pauncefote to Mr. Blaine.

BRITIsﬁ LEGATION,
Washington, December 11, 1891.

Sir: I have the honor to inform you that I telegraphed to the Mar-

quis of Salisbury the substance of your note of yesterday respecting

the sixth article of the proposed Behring Sea arbitration agreewment, and
that I have received a reply from his lordship to the following effect:
In view of the strong opinion of the President, reiterated in your note
of yesterday, that the danger apprehended by Lord Salisbury, and ex-
plained in my note of the 8th instant, is too remote to justify the delay
which might be incarred by guarding against it now, his lordship will
yield to the President’s appeal and not press for further discussion at
this stage.

Her Majesty’s Government of course retain the right of raising the
point when the question of framing the regulations comes before the
arbitrators, and it is understood that the latter will havefull discretion
in the matter and may attach such conditions to the regulations as they
may a priori judge to be necessary and just to the two powers, in view
of the difficulty pointed out.

‘With the above observations Lord Salisbury has authorized me to
sign the text of the seven articles and of the joint commission article
referred to in my note of the 23 ultimo, and it will give me much pleas-
ure to wait upon you at the State Department for that purpose at any
time you may appoint.

I have, ete.,
JULIAN PAUNOEFOTE.

Mr. Blaine to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, December 14, 1891,
SIR : I have the honor to advise you that I submitted your note of
the 11th instant to the President. After mature deliberation he has
instructed me to say that he objects to Lord Salisbury’s making any
reservation at all and that he can not yield to him the rightto appeal
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to the arbitrators to decide any point not embraced in the articles of
arbitration. The President does not admit that Lord Salisbury can
reserve the right in any way to affect the decision of the arbitrators.
We understand that the arbitration is to proceed on the seven points
which are contained in the articles which you and I certify were the
very points agreed apon by the two Governments.

For Lord Salisbury to claim the right to submit this new point to the
arbitrators is to entirely change the arbitration. The President might
in like manner submit several questions to the arbitrators, and thus
enlarge the subject to such an extent that it would not be the same
arbitration to which we have agreed. The President claims the right
to have the seven points arbitrated and respectfully insists that Lord
Salisbury shall not change their meaning in any particular. The
matters to be arbitrated must be distinetly understood before the arbi-
trators are chosen. And after an arbitration is agreed to neither of
the parties can enlarge or contract its scope.

I am prepared now, as I have been heretofore, to sign the articles of
agreement without any reservation whatever, and for that purpose I
shall be glad to have you call at the State Department on Wednesday
the 16th instant, at 11 o’clock a. m.

I have, ete.,
JAMES G. BLAINE.

Sir Julian Pauncefote to Mr. Blaine.

BRITISH LEGATION,
Washington, December 15, 1891,

S1r: I have the honor to acknowledge the receipt of your note of
yesterday’s date in reply to mine of the 11th instant, respecting the
signature of the seven articles of the proposed Behring Sea arbitration
agreement therein referred to.

I will transmit a copy of that reply to the Marquis of Salisbury by
to-day’s mail, but I beg to state that, pending his lordship’s further in-
structions, it is not in my power to proceed to the signature of the arti-
cles in question as proposed at the close of your note.

I have, ete.,
JULIAN PAUNCEFOTE.

Sir Julian Pauncefote to Mr. Blaine.

BRITISH LEGATION,
Washington, December 17, 1891.

Sir: I have the honor to inform you that I conveyed to the Marquis
of Salisbury by telegram the substance of your note of the 14th instant
respecting the sixth article of the proposed Behring Sea arbitration
agreement, and that I have received a reply from his lordship in the
following sense:

Lord Salisbury is afraid that, owing to the difficulties incident to tele-
graphic communications, he has been imperfectly understood by the
President. He consented, at the President’s request, to defer for the
present all further discussion as to what course the two governments
should follow in the event of the regulations prescribed by the arbitra-
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tors being evaded by a change of flag. It wasnecessary thatindoing so
he should guard himself against the supposition that by such consent
he had narrowed the rights of the contending parties or ¢f the arbitra-
tors under the agreement.

But in the communication which was embodied in my note of the
11th instant, his lordship made no reservation, as the President seems
to think, nor was any such word used. A reservation would not be
valid unless assented to by the other side, and no such assent was
asked for. Lord Salisbury entirely agrees with the President in his
objection to any point being submitted to the arbitrators which is not
embraced in the agreement; and, in conclusion, his lordship author-
izes me to sign the articles of the arbitration agreement, as proposed
3t the close of your note under reply, whenever you may be willing to

0 §0.
I have, etc.,
JULIAN PAUNCEFOTE.

Sir Julian Pauncefote to Mr. Blaine.

BRITISH LEGATION,
Washington, D. O., December 30, 1891. (Received December 30.)

DEAR MR. BLAINE: On the 22d instant I telegraphed, as you de-
sired, to Lord Salisbury your suggestion that the number of arbitrators '
on the Bering Sea tribunal should be reduced from seven to five by
limiting the representation of our respective Governments to one each,
in view of the agreement that there should be three foreign arbitrators
besides those appointed by Great Britain and the United States.

Last night I received his lordship’s reply, which is to the effect that,
looking at the importance and variety of the questions involved and to
all the circumstances, Her Majesty’s Government, after matare consid-
eration, are not prepared to consent to being represented on the tribu-
nal by fess than two arbitrators. Lord Salisbury hopes therefore that
you will be ready to proceed in accordance with the arrangement at
which we arrived on the 16th ultimo, namely, that the tribunal shall
consist of seven arbitrators, of whom our respective Governments shall
appoint two each, and the other three shall be appointed by foreign
Governments to be selected for that purpose. All seven arbitrators to
be jurists of repute and the three foreign ones to understand the Eng-
lish,language.

I remain yours very truly,
JULIAN PAUNCEFOTE.

Sir Julian Pauncefote to Mr. Blaine.

BRITISH LEGATION,
Washington, January 16, 1892,

DEAR MR. BLAINE: I have just received a telegram to the effect that
Sir G. Baden Powell leaves Liverpool this day by the Etruria for
New York, whence he will proceed to Ottawa for a few days, and then
come to Washington with Dr. Dawson. They hope to be here on the
29th inst.

Believe me, yours, very truly,
JULIAN PAUNCEFOTE.
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Sir Julian Pauncefote to Mr. Blaine.

BRITISE LEGATION,
Washington, January 21, 1892,

SiR: I have the honor to inform you that immediately after my in-
terview with you on the 15th instant in regard to the countries who
are to name the arbitrators in the Behring Sea controversy, I telegraphed
to the Marquis of Salisbury that you did not insist upon the knowledge
of English by the arbitrators as a condition, but merely as a desirable
qualification.

I have now received a telegram from His Lordship stating that Her
Majesty’s Government accept your proposal that the arbitrators shall
be chosen by France, Italy, and Sweden.

I have, etc., '
JULIAN PAUNCEFOTE.

Sir Julian Pauncefote to Mr. Blaine.

BRITISH LEGATION,
Washington, January 30, 1892,
Sir : All the details of the Behring Sea arbitration having now been
finally settled by the understanding arrived at as to the Governments
who shall be invited to select the three foreign arbitrators, I have the
honor to request you to be good enough to inform me whether you are
prepared to proceed at once to the preparation and signature of the
formal arbitration convention and of the joint commission agreement,

' in accordance with the text of the articles to be inserted therein which

was signed by us on the 18th December last.
I have, etc.,
JULIAN PAUNCEFOTE.

Mr. Blaine to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, February 4, 1892.

S1r: I have the honor to acknowledge the receipt of your note of the
30th ultimo, in which you refer to the settlement which has been reached
in completion of the details of the Behring Sea arbitration, and inquire
whether I am prepared to proceed at once to the preparation and sig-
nature of the formal arbitration convention and of the joint commission
agreement, in accordance with the text of the articles to be inserted
therein which was signed by us on the 18th December last.

In reply 1 have the pleasure to hand you a copy of the text of the
arbitration convention, including the text of the joint commission
agreement, as agreed upon in conferences held since the 30th ultimo,
and I am instructed by the President to say that I hold myself in readi-
ness to meet you forthwith, in order that we may at once proceed to
the signature of said convention,

I have, ete.,

8. Ex. 55——6

JAMES G. BLAINE.



82 BERING SEA.

Mr. Blaine to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, February 4, 1892.

Sir: I have the honor to inform you that the President has this day
appointed and commissioned Thomas Corwin Mendenhall and Clinton
Hart Merriam to act as commissioners on the part of the Government
of the United States, in accordance with the agreement which I signed
with you on December 18, 1891, to investigate and report conjointly
with commissioners to be appointed by the British Government, upon
the facts having relation to the preservation of seal life in Behring
Sea, and the measures necessary for its protection and preservation,
with a view to the submission of their conclusions to the board of arbi-
trators whose constitution has already been agreed.upon by us.

Until the convention for arbitration shall have been signed the com-
missioners will not be expected to agree upon or formulate any report,
but after I shall be officially advised by you of the appointment of com -
missioners on the patt of the British Government, the commissioners
on the part of the United States will hold themselves ready to confer
informally with their British colleagues at such time as may suit their
convenience.

I have, etc.,
: JAMES G. BLAINE.

Sir Julian Pauncefote to Mr. Blaine.

BRITISH LEGATION,
Washington, February 6, 1892,

Sir: I have the honor to acknowledge the receipt of your note dated
Febraary 4 (but only delivered yesterday evening), in which you inform
me that the President has appointed Mr. Mendenhall and Mr, Merriam
commissioners on the part of the Government of the United States on
the joint commission therein referred to.

Siv George Baden-Powell and Professor Dawson, whom I had the
honor to present to you on the 1st instant, have been duly appointed
commissioners on the part of Her Majesty’s Government, and, as I have
already stated to you verbally, they are furnished with their credentials
in due form.

On the 13th ultimo, at your request, I communicated to the Marquis
of Salisbury, by telegraph, your desire that the British commissioners
should proceed at once to Washington. Accordingly Sir George Baden-
Powell left England for that purpose by the first steamer, and arrived
here with Dr. Dawson on the 1st of the month. They have been wait-

- ing ever since to' be placed in commaunication with the United States

commissioners, and I trust that arrangements will be made for the
meeting of the commission on Monday next for the purpose indicated
in the last paragraph of your note under reply, although the British
commissioners came prepared not for an informal conference, but to
proceed officially to business:

I have, etc.,
JULIAN PAUNCEFOTE.
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My, Blaine to Sir Julian Paunocfote.

DEPARTMENT OF STATE,
Washington, February 6, 1892.

Sir: I am in receipt of your note of this date, in which you give me
the official notification of the appointment of Sir George Baden Powell
and Prof. Dawson a8 commissioners on the part of the British Govern-
ment on the joint commission created in view of the proposed fur-seal
arbitration.

In acknowledging your note, I deem it important to direct your atten-
tion to the fact that the Government of the United States, in nominat-
ing the commissioners on its part, selected gentlemen who were espe-
cially fitted by their scientific attainments, and who were in no wise
disqualified for an impartial investigation and determination of the
questions to be submitted to them, by a puablic declaration of opinion
previous or subsequent to their selection. it is to be regretted that a
similar course does not seem to have been adopted by the British Gov-
ernment. It appears from a document which you transmitted to me,
under date of March 9, 1890 (inclosure 4), that one of the gentlemen
selected by your Government to act as a commissioner on its part has
fully committed himself in advance on all the questions which are to be
submitted to him for investigation and decision.

I am further informed that the other gentleman named in your note
had previouns to his selection made public his views on the subject, and
that very recently he has announced in an address to his parliamentary
constituents that the result of the investigation of this commission and
of the proposed arbitration, would be in favor of his Government.

I trust, however, that these circnmstances will not impair the candid
and impartial investigation and- determination which was the object
had in view in the creation of the commission, and that the result of its
labors may greatly promote an equitable and mutunally satisfactory ad-
justment of the questions at issue.

The commissioners on the part of the United States have been in-
structed to put themselves in communication with the British commis-
sioners, to tender them an apartment at the Department of State for
the joint conference and, if it shall suit their convenience, to agree with
them upon an hour for their first conference on Monday next, the 8th
instant.

It is proper to add that when I indicated to you on the 13th ultimo
that the British Commissioner, then in London, might come at once to
Washington, 1 supposed we should before this date have signed the
arbitration conveation, and thus have enabled the Commissioners to
proceed officially to a discharge of their duties. But as it became neces-
sary to await the approval of the draft of that instrument which youn
have forwarded to London, I have interposed no objection to preliminary
conferences of the Commissioners, anticipating the signature of the con-
vention within a very brief period.

I have, etc.,
JAMES (. BLAINE.

8ir Julian Pauncefote to Mr. Blaine.

BRITISH LEGATION,
Washington, February 8, 1892.
Sie: I have the honor to acknowledge the receipt of your note of
the 6th instant, in which you observe upon the selection made by our

,
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respective Governments of the members of the Joint Commission which
is about to sit at Washington for the purpose of investigating and re-
porting upon the facts having relation to seal life in Behring Bea with a
view to the proposed arbitration.

The second paragraph of your note contains the following passage :

I deem it important to direct your attention to the fact that the Government of
the United States, in nominating the Commissioners on its part, selected gentlemen
who were especially fitted by their scientific attainments and who were in no wise
disqualified for an impartial investigation or determination of the questions to be
submitted to them, by a public declaration of opinion previous or subsequent to
their selection. It is to be regretted that a similar course does not seem to have been
adopted by the British Government.

‘While I have much pleasure in congratulating your Government on
having secured on their side the services of two such distinguished
gentlemen as Prof. Mendenhall and Dr. Merriam, I must express my
surprise and regret that you should have thought fit to refer in terms
of disparagement to the choice made by Her Majesty’s Government.

The British commissioners, Sir George Baden Powell and Dr. Daw-
son, are gentlemen whose scientific attainments and special qualifica-
tions for the duties intrusted to them are too well known to require
any vindication on my part, But you complain of the fact that Dr.
Dawson in 1890 wrote a paper on the protection of the fur seal in the
North Pacific in which he committed himself to certain views. This
shows that he has made the subject his special study, and it appears to
me that he is all the more qualified on that account to take part in the
labors of the joint commission, which, I beg leave to point out, is not a
board of arbitration, but one of investigation.

Dr. Dawson’s note on the fur seal to which you refer, was merely
based upon such published material as was at the time available,and I
have his authority for stating that he does not feel himself in any
way bound to the opinions expressed from the study of that material, in
the light of subsequent personal investigation on the ground.

You likewise complain that Sir George Baden Powell had, previously
to his selection as commisesioner, made public his views on the subject,
and also that he is reported to have stated in an address to his parlia-

. mentary constituents that the result of the investigation of the joint
commission and of the proposed arbitration would be in favor of his
Government.

Sir George Baden-Powell is particularly qualified to take part in the
inquiry. by reason of his personal investigation into the industrial part
of the question, which he pursued in 1887 and 1889 in San Francisco
and British Columbia. From thé first he has advocated in all his pub-
lic statements a full inquiry into the facts of seal life in Behring Sea
before any final agreement should be arrived at, in order that the views
of all parties should be tested as to the best method of protecting seal
life. There is no just ground, therefore, for charging him with partial-
ity. Asregards the language imputed to him on‘the occasion of an
address which he recently delivered to his constituents in England on
the labor question, it appears that some introductory remarks in which
he referred to the Behring Sea question were inaccurately reported.
What he did state was that, thanks to the arrangement arrived at be-
tween the two Governments, the Behring Sea difficulty would now be
settled in the true interests of all concerned and not of any one side or
the other.

I may mention that the opinions of Prof. Mendendall and Dr. Mer-
riam on the far-seal question were published in several journals in this
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country shortly after their retarn from Behring Sea, and were stated (I
know pot with what accuracy) to be opposed to the views which have
‘been urged on the side of Her Majesty’s Government.

Bat I do not suggest that the United States Commissioners on that
aceount are disqualified from taking part in the labors of the joint com-
mission. I claim that all the commissioners, British and American, are
equally entitled to the confidence of both Governments, as men of
ascience, honor, and impartiality.

The course which has been adopted for ascertaining what measures
may be necessary for the protection of the fur-seal species is substan-
tally the same as that which I had the honor to propose to you on behalf
of Her Majesty’s Government nearly two years ago in the form of a draft
eonvention, inclosed in my note of April 29, 1890.

I rejoice that the proposal I then made is now to be carried out, and
I cordially unite in the hope expressed in your note under reply that
the result of the labors of the Jomt commission will promote an equi-
table and mutually satisfactory adjustment of the questions at issue.

I have, etc.,
JULIAN PAUNCEFOTE.

Myr. Blaine to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, February 9, 1892.

S1k: I have been informed by the American Seal Commissioners that
in an informal meeting with their British colleagues on yesterday the lat-
ter expressed an unwillingness to enter upon conferences of any other
than an official character, and they therefore proposed that their joint con-
ferences be postponed until after the arbitration convention shall have
been signed.

I beg to state to you that the Government of the United States is
very anxious to expedite as much as possible the consideration of the
important questions submitted to the commmissioners, and in view of the
fact that it regards the arbitration convention as substantially agreed
upon, the American commissioners have been instructed to make known
to the British commissioners their readiness to formally arrange the
Jjoint conference and proceed without further delay to the dlscharge of
the duties assigned to them.

I have, etc.,
JAMES G. BLAINE.

Sir Julian Pauncefote to Mr. Blaine.

BRITISH LEGATION,
Washington, February 11, 1892,
S1R : I had the honor to receive yesterday your note of the 9th in-
stant, in which you state that you have been informed by the American
seal commissioners that in an informal meeting with their British ocol-
leagues on the 8th instant, the latter expressed an unwillingness to en-
ter upon conferences of any other than an official character, and they
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therefore proposed that their joint conferences be postponed until after
the arbitration convention has been signed.

The British commissioners, to whom I communicated your note, have
informed me that at the preliminary conference of the commissioners
on the 8th instant they discussed with their colleagues what work of &
preparatory character could be got through at once. The meeting was
informal, according to the conditions laid down in the last paragraph in
your note to me of the 4th instant, and it was arranged by the four
commissioners to hold a second preliminary conference this day at the
State Department at 3 o’clock, at which they could discuss certaia mat-
ters, which they had undertaken to consider in the interval, and other
preparatory work.

In consequence of your note of the 9th instant, the British commis-
sioners hope at the conference to-day to arrange with their colleagues
that the joint conference shall proceed to business formally.

I have, etc.,
JULIAN PAUNCEFOTE.

Mr. Blaine to Sir Julian Pauncefote.

" 17 MADISON PLACE,
Washington, February 12, 1892,

MY DEAR SIR JULIAN: The motive you have always urged upon
me for assembling the commissioners on seal fisheries at an early date,
was that they could provide a modus vivendi that would be sufficient,
while the arbitration should go on with plenty of time to consider the
various points,

I was surprised to hear that your commissioners yesterday declined
to discuss the modus vivendi on the allegation that that was a subject
reserved for you and me., This puts an entirely new phase upon the
work of the commission and largely diminishes its value. Will you
have the goodness to advise me of the precise scope of the work which
you assigned to your commissioners ?

Very truly, yours,
: JAMES G. BLAINE.

Sir Julian Pauncefote to Mr. Blaine.

BRITISH* LEGATION,

Washington, February 13, 1892,
SIRr: With reference to your note of the 4th instant inclosing a copy
of the draft of the proposed Behring Sea arbitration convention, I have
the honor to inform you that, as previously arranged between us, I trans-
mitted a copy of the draft by the mail of the 6th instant to the Marquis
of Salisbury for the approval of Her Majesty’s Government, and that I
am awaiting his lordship’s instructions before proceeding further in the

matter.
I have, ete.,
JULIAN PAUNCEFOTE.,
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8ir Julian Pauncefote to Mr. Blaine.
BRITISH LEGATION,

Washington, February 19, 1892. (Received February 20.)
S8IR: On the oceasion of our interview on the 2d instant, when you
handed me the draft of the Behring Sea Arbitration Convention, which
Iforwarded to London for the consideration of Her Majesty’s Govern-
ment, yon asked me whether they were prepared to agree to a “modus
ritendi” for the next fishery season in Behring Sea. In transmitting
the draft of the arbitration convention to the Marquis of Salisbury, I
did not fail to inform him of your inquiry,and I have now received a
reply from his lordship to the effect that Her Majest:’s Government can
not express any opinion on the subject until they know what ‘“modus

rivendi” you desire to propose.
I have, etc.,
JULIAN PAUNCEFOTE.

My. Blaine to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, February 24, 1892,

Sir: I am in receipt of your favor of the 19th. You therein inform
me that Lord Salisbury cau not express any opinion on the sabject of
the modus vivendi until he knows what we desire to propose.

I am glad to hear that Lord Salisbury contemplates a modus; for it
is obvious that it is impossible to conclude the arbitration within the
time originally set. Indeed, we shall hardly be able to enter upon it.
The delays have been much greater on the part of Great Britain than
on the part of the United States.

In reply to your inquiry, the President suggests that the modus
should be much the same as last year in terms, but that it should be
better executed. It was very ineffective last year, for there were a
larger number of seals in Bering Sea taken then than ever before. The
vessels had already set out before the modus was agreed upon, and it
was impossible to give them notice in time to avoid their taking seals.
Her Majesty’s Government did not take such efficient measures as an
earlier date this year will render practicable.

If Her Majesty’s Government would make her efforts most effective,
the sealing in the North Pacific Ocean should be forbidden, for there
the slaughter of the mothers heavy with young is the greatest. This
would require a notice to the large number of sealers which are prepar-
ing to go forth from British Columbia. The number is said to be
greater than ever before, and without any law to regulate the killing
of seals the destruction will be immense. All this suggests the great
need of an effective modus. Holding an arbitration in regard to the
rightful mode of taking seals while their destruction goes forward
would be as if, while an arbitration to the title of timber land were in
progress, one party should remove all the trees.

I shall have to ask yoa to transmit the contents of this note to Lord
Salisbury by telegraph. Every day that is lost now entails great
trouble upon both Governments.

I have, etc.,
JAMES G. BLAINE.
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Mr. Blaine to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, February 26, 1892.

MY DEAR SIR JULIAN: Mr. Myers, our consul at Victoria, telegraphs
to-day that there are—

Forty-six sailing schooners cleared to date. 8ix or seven more to go. Atthe same
date last year thirty-one cleared.

I think from this you will see that if we do not come to an under-
standing soon there. will be no need of an agreement relating to seals
in the north Pacific or in the Bebring Sea. I will be glad if you will
let Lord Salisbury know this fact.

Very truly yours, JAMES G. BLAINE

Mr. Blaine to Sir Julian Pauncefote.

DEPARTMENT OF STATE,
Washington, February 27, 1892.

Sir: I have the houor to state that if you will have the kindness to
call at this Department on Monday morning next, the 29th instant, at 11
o’clock, I shall be prepared to sign with you the tréaty for the arbitra-
tion of the Behring Sea question which has been agreed upon between
the Government of the United States and that of Her Britannic Majesty.

I have, etc., JAMES G. BLAINE

Sir Julian Pauncefote to Mr. Blaine.

BRITISH LEGATION,
Washington, February 29, 1892. (Received March 1.)

SiR: Immediately upon the receipt ot your note of the 24th instant,
respecting a renewal of the modus vivend: in Behring Sea, and in accor-
dance with the wish therein expressed, I telegraphed its contents to the
Marquis of Salisbury. In that note, after observing that it is impossi-
ble to conclude the arbitration within the time originally set, and that
the delays have been much greater on the part of Great Britain than
on the part of the United States, you proceéd to inform me that,in
the view of the President, the new modus vivendi should be much the
same as that of last year, in terms; that, owing to the earlier date this
year, it could be more effectively executed ; but that, ¢ if Her Majesty’s
Government would make their efforts most effective, the sealing in the
North Pacific Ocean should be forbidden.”

After pointing out “the great need of an effective modus,” you state
that ‘“holding an arbitration in regard to the rightful mode of taking
seals, while their destruction goes forward, would be as if, while an
arbitration to the title to timberland were in progress, one party should
remove all the trees.”

I have the honor to inform you that I have received a reply from Lord
Salisbury to the following effect: In the first place his lordship states
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that he can not in any degree admit that the delays have been greater
on the part of Great Britain than on the part of the United States.

As regards tlie necessity for another modus vivendi, Her Majesty’s

Government consented to that measure last year, solely on the ground
that it was supposed that there would be danger to the preservation of
the seal-species in Behring Sea, unless some interval in the slanghter
of seals were prescribed both at sea and on land. But Her Majesty’s
Government have received no information to show that so drastic a
remedy i8 necessary for two consecutive seasons. On the contrary, the
British commissioners on the Behring Sea joint commissiou have in-
formed Her Majesty’s Government that, so far as pelagic sealing i i8 con-
eermed, there is no danger of any serious diminution of the fur-seal
species, as a consequence of this year’s hunting.

Nevertheless, Lord Salisbury would not object, as a temporary meas
are of precaution for this season, to the prohibition of all killing at sea
within a zone extending to not more than 30 nautical miles around the
Pribyloff Islands, such prohibition being conditional on the restriction
of the number of seals to be killed for any purpose on the Islands, to a
maximum of 30,000. Lord Salisbury, referring to the passage in your
note in which you compare the case to an arbitration about timber
land, from which the trees are being removed by one of the parties, ob-
serves that he hardly thinks the simile quite apposite. His lordship
suggests that the case is more like one of arbitration respecting the
title to a meadow. While the arbitration is going on, he adds, we cat
the grass; and, quite rightly, for.the grass will be reproduced next
year, and 30 will the seals.

I have, ete.,
JULIAN PAUNCEFOTE.

Sir Julian Pauncefote to Mr. Blaine.

BRITISH LEGATION,
Washington, March 7, 1892.

Sir: With reference to my note of the 29th ultimo, in which I had
the honor to inform you that the Marquis of Salisbary had received no
information to show the necessity for renewing, during the approach-
ing Fishery Season, the modus vivendi of last year in Behrings Sea as
proposed in your note to me of the 24th ultimo, I think it opportune
to remind you of the following fact in connection with that modus vivendi
which may have escaped your attention, as you were absent from
‘Washington at the time of its negotiation.

In the course of the correspondence which then took place it was dis-
tinetly notified to yoar Government that the modus vivendi would not
be renewed for the following season. You will find that, at the close of
the memorandum inclosed in my note to Mr. Wharton ot‘ June 6, 1891,
I stated under instructions from my Government that ¢ the snspens:on
of sealing was not a measure which they could repeat another year.”

Her Majesty’s Government consented to that measure in consequence
of the rumors widely circulated of impending danger to the seal spe-
cies. Bat since then the conditions of the fur seal fishery have been
investigated on the spot by experts appointed for that purpose by Her
Majesty’s Government. Those experts have advised that there is no
danger of any serious diminution of the fur-seal species from pelagic
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sealing during the present year, and that to renew the prohibition of”
pelagic sealing for another season would be going far beyond the neces-
sities of the case.

Lord -Salisbury’s proposal of a 30-miles radius round the Pribyloff
Islands within which no sealing should be allowed is a judicious tem-
porary measure of precaution pending the establishment of perma-
nent regulations for the fishery as a whole. It is a somewhat larger
proposal than that which you originally made to me on the 16th of
March, 1891, and which was for a similar radius of 256 miles only.

The reason why you subsequently abandoned that ¢ radius ” proposal
is stated in your note to me of 4th May, 1891. That reason was not
that such a radius would be ineffectual, but that ¢it might possibly
provoke conflict in the Behrings Sea.”

At that time no act of Parliament had been passed in England to
empower Her Majesty’s Government to enforce such a measure on Brit-
18h vessels, and no doubt there was some danger on that account of it
giving rise to difficulties. But it is otherwise now. By the seal fishery
(Behrings Sea) Act of 1891 (54 Vic., c. 19), Her Majesty is empowered by
Order in Council to prohibit under severe penalties the catching of seals
by British ships in any part vf Behrings Sea defined by the Order, and
therefore the enforcement of the new modus vivend: now proposed by
Lord Salisbury would present much less difficulty than was experienced
last season in putting the existing one into operation,

I trust that the above observations which I venture to offer in further
elucidation of the proposal contained in my note of the 29th ultimo will
satisfy your Government that it is, under the circumstances, a reason-
able proposal, and one which will, if acceded to, sufficiently safeguard
the interests of both nations during the few months comprised in the
next fishery season, and pending the decision of the arbitrators.

I have, etc.,
JULIAN PAUNOEFOTE.

Mr. Wharton to Sir J. Pauncefote.

DEPARTMENT OF STATE,
Washington, March 8, 1892,

Sir: I am directed by the President to say, in response to your two
notes of February 29 and March 2, that he notices with the deepest
regret the indisposition of Her Majesty’s Government to agree upon an
effective modus for the preservation of the seals in the Behring Sea,
pending the settlement of the respective rights of that Government and
of the Government of the United States in those waters and in the fur-
seal fisheries therein. The United States claims an exclusive right to
take seals in 4 portion of the Bering Sea, while Her Majesty’s Govern-
ment claims a common right to pursue and take the seals in those
waters outside a 3-mile limit. This serious and protracted controversy, it
has now been happily agreed, shall be submitted to the determination
of a tribunal of arbitration, and the treaty only awaits the action of the
American Senate. .

The judgment of the arbitration tribunal can not, however, be reached
and stated in time to control the conduct of the respective Governments
and of their citizens during the sealing season of 1892 ; and the urgent
question now is, What does good faith, to say nothing of international
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comity, require of the parties to the arbitration? If the contention of
this Government is sustained by the arbitrators, then any killing of
seals by the Canadian sealers during this season in these waters is an
injury to this Government in its jurisdiction and property. The injury
is not measured by the skins taken, but affects the permanent value of
our property. Was it ever heard bLefore that one party to such a con-
troversy, whether 4 nation or an individual, could appropriate the whole
or any part of the income and profits, much less the body of the con-
tested property, pending the litigation without acconntability ¥ Usa-
ally a court of chancery would place a receiver or trustee in charge and
hold the income of the property for the benefit of the prevailing party.

You say that Lord Salisbury, rejecting the illustration used by Mr.
Blaine, ‘“suggests that the case is more like one of arbitration respect-
ing title to a meadow. While the arbitration is going on we cut the
grass; and quite rightly, for the grass will be reproduced next year and
80 will the seals,” He can hardly mean by this illastration that being
in contention with a neighbor regarding the title to a meadow, he could
by any precedent in the equity courts or by any standard of common
honesty be justified in pocketing the whole or any part of the gains of
a harvest without accountability to the adverse claimant whose ex-
clusive title was afterwards established. It is no answer for the tres-
passer to say that the true owner will have an undimished harvest next
year. Last year’s harvest was his also. If by the use of the plural
pronoun his lordship means that the harvest of the contested meadow
i8 to be divided between the litigants I beg to remind him that the title
of the United States to the Pribyloff Islands has not yet been contested,
and that our flag does not float over any sealing vessel. The illustra-
tion i8 inapt in the further particular that the seals not taken this year
may be taken next, while the grass must be harvested or lost.

This Government has already been advised in the course of this cor-
respondence that Great Britain repudiates all obligations to indemnify
the United States for any invasion of its jurisdiction or any injury done
to its sealing property by the Canadian sealers. The aitempt to make
a damage clause one of the articles of the arbitration agreement failed,
because Her Majesty’s Government would not consent that the ques-
tion of its liability to indemnify the United States for the injuries done
by the Canadian sealers should be submitted. Two extracts from the
correspondence will safficiently recall the attitude of the respective
governments:

In my note of July 23, I said:

The President believes that Her Majesty’s Government may justly be held respon-
sible, under the attendant circumstances, for injuries done to the jurisdictional or
Proporty rights of the United States by the sealing vessels flying the British flag, at

east since the date when the right of these vessels to invade the Behring Sea and to
parsue therein the business of pelagic sealing was made the subject of diplomatic in-
tervention by Lord Salisbury. In his opinion justice requires that Her Majesty’s
Government should respond for the injuries done by those vessels, if their acts are
found to have been wrongful, as fully as if each had borne a commission from the
Government to do the act complained of. The presence of the master, or even of
@ third person, uwder circumstances calculated and intended to give encourage-
ment, creates a liability for trespass at the common law, and much more if his pres-
ence is accompanied witn declaratious of right, protests against the defense which
the owner is endeavoring to make, and a declared parpose to aid the trespassers if
they are resisted. The justice of this rule is so apparent that it is not seen how in the
less technical tribunal of an international arbitration it could beheld to beinapplicable.

The United States might well insist that Her Majesty’s Government ahonlpd admit
responsibility for the acts of the Canadian sealers, which it has so directly encour-
aged and promoted, precisely as in the proposal the United States admits responsibil-
ity for the acts of its revenne vessels. But, with a view to remove what seems to be
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the last point of difference in a disoussion which has been very much protracted, the
President is willing to modify his proposal and directs me to offer the following :

“The Government of Great Britain ha.vin%preseuted the claims of its subjects for
compensation for the seizure of their vessels by the United States in Behring Sea, and
the Government of the United States having presented in its own behalf, as well as
of the lessees of the privileges of taking seals on the Pribyloff Islands, claims for comn-
pensation by reason of the killing of seals in the Behring Sea by persons acting under
the protection of the British flag, the arbitrators shall consider and decide upon such
claims in accordance with justice and equity, and the respective rights of the high
contracting powers, and it shall be competent for the arbitrators to award such com-
pensation as, in their judgment, shall seemn equitable.” '

In your note of October 17, you say:

I regret, to inform you that Her Majesty’s Government, after the fullest considera-
tion, have arrived at the conclusion that this new clause could not properly be as-
sented to by them. In their opinion it iinplies an admission of a doctrine respecting
the liabilities of governiwnents for the acts of their nationals or other persons sailing
under their flag on the high seas for which there is no warrant in the ﬁaw of nations.
Thus it contains the following words:

‘“The Government of the United States have presented on its own behalf, as well
as of the lessees of the privilege of taking seals on the Pribyloff Islands, claims for
compensation by reason of the killing of seals in Behring Sea by persons acting
under the protection of the British flag, the arbitrators shall consider and decide
upon such claims.”

Thess words involve the proposition that Her Majesty’s Government are liable to
make good losses resulting from the wrongful action of persouns sailing outside their
Jjurisdiction under the British flag. Her I&ajesny’s Government could not accept sush
& doctrine. .

The President can not believe that while holding this view of its ac-
countability the Government of Great Britain will, pending the arbi-
tration, countenance, much less justify or defend, the continuance of
pelagic sealing by its subjects. It should either assume responsibility
for the acts of these sealers, or restrain them from a pursuit the law-
fulness of which is to be determined by the arbitration.

In your note of February 29 you state that Her Majesty’s Govern-
ment has been informed by the British Commissioners ¢ that so far as
pelagic sealing is concerned, phere is no danger of serious diminution
of the fur-seal species as a consequence of this year’s hunting,” and
apon this ground Lord Salisbury places his retusal to renew the modus
of last year. His lordship seems to assume a determination of the
arbitration against the United States and in favor of Great Britain,
and that it is already only a question of so regulating a common right
to take seals as to preserve the species. By what right does he do
this? Upon what principle does he assume that if our claims are es.
tablished, any diminution of the seals, whether serious or not, during
this season, or indeed, any taking of seals, is to be without recompense ?

In the opinion of the President, it is not consistent with good faith
that either party to an arbitration should, pending a decision, in any °
degree diminish the value of the subject of arbitration or take any
profit from the use of it without an agreement to account.

Before an agreement for arbitration had been reached the prohibition
of pelagic sealing was a matter of comity; from the moment of the
signing of that agreement it became, in his opinion, a matter of obliga-
tion.

During the season of 1891, notwithstanding the restrictions resulting
from the modus adopted, the Canadian sealers took in the Behring Sea
alone 28,768 skins, or nearly four times as many as the restricted catoh
upon our island. This Government is now advised that 51 vessels from
British Columbia and 16 from Nova Scotia have sailed or are about to
sail for the Behring Sea toengage in taking seals. This large increase
‘n the fleet engaged makes it certain, in the absence of an effective re-

ictive agreement, that the destruction of seal life during this season
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by pelagic sealing will be nnprecedented, and will, in the opinion of our
commissioners, 8o nearly destroy the value of the seal fisheries as to
make what will remain, of 8o little value as scarcely to be a worthy sub-
ject for an international arbitration.

The proposition of Lord Salisbury to prohibit the killing of seals at
Sea ‘ within a zone extending to not more than thirty nauntical miles

" around the Pribyloff Islands ” is so obviously inadequate and so impos-
sible of execation that this Government can not entertain it. In the
early part of the discyssion of the subject of a modus for last year, this
method was tentatively suggested among others in conversation between
yoarself and Mr. Blaine. But it was afterward in effect agreed by both
Governments to be inadequate, and was not again referred to in the
correspondence. Inthe memorandum farnished by you with your note
of June 6, you say:

Lord Salisbury points ont that if seal hunting be prohibited un one side of a purely
imaginary line drawn in the open ocean, while it is permitted on the other side of the
line, it will be impossible in many cases to prove unlawful sealing or to infer it from
the possession of skins or fishing tackle.

This was said with reference to the water boundary of our purchase
from Russia, but is quite as applicable to the 30-mile zone which he
now suggests. The prevalence of fogs in these waters gives increased
force and conclusiveness to the point made by his lordship against an
imaginary water line. The President can not agree, now that the terms
of arbitration have been settled, that the restrictions imposed shall be
less than those which both Governments deemed to be appropriate
when it was still uncertain whether an early adjustment of the contro-
versy was attainable. He therefore hopes that Her Majesty’s Govern-
ment will consent to renew the arrangement of last year with the
promptness which the exigency demands and to agree to enforce it by
refusing all clearances to sealing vessels for the prohibited waters and
by recalling from those waters all such vessels as have already cleared_

This Government will honorably abide the judgment of the high tri
bunal which has been agreed npon, whether that judgment be favorable
or unfavorable, and will not seek to avoid a just responsibility for any
of its acts which by that judgment are found to be unlawfaul. But cer-
tainly the United States can not be expected to suspend the defense,
by such means as are within its power, of the property and jurisdic-
tional rights claimed by it, pending the arbitration, and to consent to
receive them from that tribunal, if awarded, shorn of much of their
value by the acts of irresponsible persons.

I have the honor to be, etec.,
WiLLIAM F. WHARTON,
Acting Secretary.

CORRESPONDENCE WITH THE LEGATION OF THE UNITED
STATES AT LONDON.

Mr. Phelps to Mr. Bayard.

No. 825.] LEGATION OF THE UNITED STATES,
London, September 12,1888. (Received September 22.)
Sir: Referring to the subject of the Alaskan seal fisheries, and to
the previous correspondence on the sabject between the Department
and this legation, I have now the honor to acquaint you with the pur-
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\
port of a conversation which I held with Lord Salisbury in regard to it
on the 13th August.

Illness, which has incapacitated me from business during most of the
interval, has prevented my laying it before you earlier.

" One of the objects of the interview 1 then sought with his lordship
was to urge the completion of the convention between the United States,
Great Britain, and Russia, which under your instructions had previously
been the subject of discussion between the secretary for foreign affairs,
the Russian ambassador, and myself. This convention, as I have be-
fore advised you, had been virtually agreed on verbally, except in its
details; and the Russian as well as the United States Government were
desirous to have it completed. The consideration of it had been sus-
pended for communication by the British Government with the Canadian
Government, for which purpose an interval of several months had been
allowed to elapse. During this time the attention of Lord Salisbury
had been repeatedly recalled to the subject by this legation, and on
those occasions the answer received from him was that no reply from
the Canadian authorities had arrived.

In the conversation on the 13th, above mentioned, I again pressed for
the completion of the convention, as the extermination of the seals by
Canadian vessels was understood to be rapidly proceeding. His lord-
ship in reply did not question the propriety or the importance of taking
measures to prevent the wanton destruction of so valuable an industry,
in which, as he remarked, England had a large interest of its own, but
said that the Canadian Government objected to any such restrictions,
and that until its consent could be obtained, Her Majesty’s Government
was not willing to enter into the convention; that time would be re-
quisite to bring this about, and that meanwhile the convention must
wait.

It is very apparent to me that the British Government will not exe-
cute the desired convention without the concurrence of Canada. And
it is equally apparent that the concurrence of Canada in any such ar-
rangement is not-to be reasonably expected. Certain Canadian vessels
are making a profit out of the destruction of the seal in the breeding
gseason in the waters in question, inhuman and wasteful as it is. That
it leads to the speedy extermination of the animal is noloss to Canada,
because no part of these seal fisheries belong to that country ; and the
only profit open to it in connection with them is by destroying the seal
in the open sea during the breeding time, although many of the animals
killed in that way are lost, and those saved are worth much less than
when Kkilled at the proper time.

Under these circumstances, the Government of the United States
must, in my opinion, either submit to have these valuable fisheries de-
stroyed or must take measures to prevent their destruction by captur-
ing the vessels employed in it. Between these alternatives it does not
appear to me there should be the slightest hesitation.

Much learning has been expended upon the discussion of the abstract
question of the right of mare clausum. I do not conceive it to be ap-
plicable to the present case.

Here is a valuable fishery, and a large and, if properly managed, per-
manent industry, the property of the nations on whose shores it is car-
ried on. It is proposed by the colony of a foreign nation, in defiance of
the joint remonstrance of all the countries interested, to destroy this
business by the indiscriminate slaughter and extermination of the ani.
mals in question, in the open neighboring sea, during the period of
gestation, when the common dictates of humanity ought to protect
them, were there no interest at all involved. And itis suggested that

i
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we are prevented from defending ourselves against such depredations
because the sea at a certain distance from the coast is free.

The same line of argument would take under its protection piracy
and the slave trade, when prosecuted in the open sea, or would justify
one nation in destroying the commerce of another by placing danger-
ous obstructions and derelicts in the open sea near its coasts. There
are many things that can not be allowed to be done on the open sea with
impunity, and against which every sea is mare clausum. And the right
of self defense as to person and property prevails there as fully as else-
where. 1f the fish upon the Canadian coasts could be destroyed by
scattering poison in the open sea adjacent, with some small profit to
those engaged in it, would Canada, upon the just principles of interna-
tional law, be held defenseless in such a case? Yet that process would
be no more destructive, inhuman, and wanton than this.

If precedents are wanting for a defense so necessary and so proper
it is because precedents for such a course of conduct are likewise un-
known. The best international law has arisen from precedents that
hawve been established when the just occasion for them arose, undeterred
by the discussion of abstract and inadequate rules.

Especially should there be no hesitation in taking this course with
the vessels of a colony which has for three years harassed the fisheries
of our country with constant captures of vessels engaged in no viola-
tion of treaty or legal rights. The comity of nations has not deterred
Canada from the persistent obstruction of justifiable and legitimate
fishing by American vessels near its coasts. What principle of reci-
procity precludes us from putting an end to a pursuit of the seal by
Canadian ships which is unjustifiable and illegitimate ?

I earnestly recommend, therefore, that the vessels that have been al-
ready seized while engaged in this business be firmly held, and that
measures be taken to capture and hold every one hereafter found con-
cerned in it. If further legislation is necessary, it can doubtless be
readily obtained. B

There need be no fear but that a resolute stand on this subject will
at once put an end to the mischief complained of. It is not to be reas-
onably expected that Great Britain will either encourage or sustain her
colonies in conduct which she herself concedes to be wrong and which
is detrimental to her own interests as well as to ours. More than 10,000
people are engaged in London alone in the preparation of seal skins.
And it is understood that the British Government has requested that
clearances should not be issued in Canada for vessels employed in this
business ; but the request has been disregarded.

1 have, etc.,

E. J. PHELPS.

Mr. White to Mr. Blaine.

No. 132.] LEGATION OF THE UNITED STATES,
London, December 4, 1889. (Received December 14.)
SI1R: Referring to my dispatch No. 128, of the 30th ultimo, I have the
honor to inclose herewith, for your information, cuttings from the Times
of the 3d instant, containing further correspondence with reference to
the Bering Sea fisheries.
1 have, etc.,
HENRY WHITE.
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[From the London Times, Saturday, November 80, 1889.]
THE BERING S8EA QUESTION,

To the Editor of the Times :

SIrR: Mr. Staveley Hill has doue a great public service in calling attention anew to
the matters in dispute in regard to the seal fisheries in Bering Sea. He gives in his
interestin%lletter information of the greatest value to those who would wish to mmn-
derstand the question. But in order rightly to understand the question it is neces-
sary to supplement and even modify Mr. Staveley Hill’s account—briefly indeed—on
three main points. .

First, then, as to the * pretended apathy of Great Britain.” Certainly nothing has
yet been done. But since I made my first inquiries on the Pacific coast in 1886, imx—
mediately after the troubles commenced, up to my visit to Vancouver Island in the
spring ot this year, I know that both the Imperial and the Canadian governmments
have had the matter constantly in hand. The Bering Sea dispute was one intrusted
to Mr. Chamberlain’s commission, although for specific reasons it was not proceeded
with at Washington, In the House of Commons, where I have taken occasion to call
attention to each Bering Sea seizure as it hag occurred, we have from time to time
been told of negotiations in progress, and I doubt not but that wheun the next install-
ment of official correspondence is published we shall find much strong and probably
¢ vigorous” language in the diplomatic record.

Secondly, Mr. Staveley Hill’s graghic description of the fisheries on the Pribilof
Islands would lead one to suppose that Canadian sealers captured the young males,
‘‘dry cows,” and others of the seal community who can not find room on the rooker-
ies. As a matter of fact, the Canadian sealers take very few, if any, seals close to
these islands. Their main catch is made far out at sea, and is almost entirely com-
posed of females. Again, Mr. Staveley Hill advocates a close time, excepting for the
months of July, August, and September. But the Canadian sealers commence seal-
ing in December, and seal continuously from then till August. Nordoesa close time
get over the difficulty of jurisdiction over the high seas, for the seals are chiefly cap-
tured 25 to 30 miles from land. But I will not now point out other numerous details
which I gathered in my inquiries from the goint. of view of natural history. I have
said enough to show how complex is the subject.

The third point I would mention in supplement is that American as well as Cana-
dian sealers engage in, a8 they term it, this ‘¢ marine fur industry ;" and, as I know
by personal inquiry among them, are just as indignant as the Canadians at the high-
handed proceedings of the Alaskan authorities.

Bat, sir, as I have said on more than one occasion, I believe the matters in dispute
can best be settled on economic rather than on diplomatic plexs. All sides wish the
seals preserved ; all wish to see the market prices of skins maintained. Judging by
what I know to be the views held by officials in Washington, in Ottawa, and in Lon-
don, by ¢ marine sealers,” whether Canadian or American, and by the Alaska Com-
mercial Company, it would bLe easy on one condition to arrive at an international
agreement embodying regulations which all would obey and all would accept as use-
ful and right. These regnlations would cover more than a close time, but all inter-
ested would accept them as a final close of a vexatious dispute.

The one condition of success is that these regulations be drawn up in the light of
a full and complete knowledge of the natural history of the case. They must em-
body the one general view of the whole industry, and not the partial views either of
the rookery owners or of the ‘‘ marine” sealers.

Mr. Stavely Hill has, with great point and ability, alluded to the hollowness of the
case for Alaska in international law. I would venture to add that international law
had best been called in now, with the view not so much of upsetting the past as of
regulating the future.

he whole dispute is to many one of much intrinsic interest, but its extrinsic effect
on the relations between Canada and the British Empire and the United States are of
far higher import ; and I earnestly trust that Lord Salisbury is even now working ount
some satisfactory solution of this Bering Sea difficulty.

I am your obedient servant, ¢ B P
EORGE BADEN-POWELL,

[From the Loudon Times, Tuesday, December 8, 1889.]
THE BERING SEA QUESTION,

To the Editor of the Times :

Sir: 8ir George Baden-Powell, in his valuable comments on Mr. Staveley Hill’s
letter upon the Bering Sea question, says truly that the one condition of success in
all future regulations is that ‘‘they shonld be drawn up in the light of a full and
complete knowledge of the natural history of the case.”
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Searcely a ecentury ago fur seals existed in numbers which appear now almost in”
Tedible on many coasts and islands of the Southern Ocesn, Juan Fernandez, Chili,
-ae Falkland Islands, South Georgis, South Shetland, Prince Edward Island, the Cro-
miLes, some parts of Australia, Antipodes Island, and many more, mostly within our
lum' mions or within British influence, all possessed ‘“ rookeries,” or breeding places of
=aus. which, if protected, might have been still as Foﬂ[lmlous and valuable as those on
2n1bilof Islands in the Bering Sea. Every one of these, however, has, owing to the
ashkess and indiscriminate slanghter carried on by ignorant and lawless sealers, re-
Zzrd lens of everything but immediate profit, been totally annihilated, or so reduced
I namebers that it is no longer worth while to visit them. The only spot in the
worid where fur seals are now found in their original, or even increased, numbers is
the Pribilef group, a circuomstance entirely owing to the rigid enforcement of the
wvime vegulations of the Alaskan Commercial Company, which are based on a thor-
sugi knowledge of the habits of the animals. But for this the fur seal might before
20w bave been added to the long list of animals exterminated from the earth by the
land of man.
©Of course it is not my province to enter into the question of the recent alleged

Zegral or high-handed proceedings of the Alaskan authorities or the wrongs of the

Canadian fishermen, so graphically described by Mr. Staveley Hill. They may be

safely left in Lord Salisbury’s hands; but if they have been such as to call the seri-

ews attention of both governments concerned to the necessity of coming to a definite

ndcrnandhg for the future protection of the seals, not only in the islands, but

throaghont the whole region of their migrations, thessa eveuts will not have been

witkhout their use. The fact that the interests of the seals are also in the long run

the interests of those who capture and destroy them has, unfortunately, not saved

them from destruction elsewhere ; but it is to be hoped that this sad history will not

be Joss sight of in dealing with them in their one remaining stronghold.

I am, your obedient servant,
W. H. FLowEr,
KAaTCrAL HisTORY MUSEUNM,
Cromwell Road, S. W., Norember 30.

Mr. Lincoln to Mr. Blaine.

No. 394.] LEGATION OF TRE UNITED STATES,
London, January 24, 1891. (Received February 4.)

Sir: I have the honor to inclose herewith, for your information, a
eutting from to-day’s Times, reporting au answer, in the House of Com-
mons yesterday, of Sir James Fergusson to a question asked by Prof.
Bryce as to the present status of the Behring Sea question.

I have, etc.,
RoBERT T. LINCOLK.

{ From the London Times, January 24, 1891.]
THE BERING SEA FISHERIES,

Mr. Bryce asked the under-secretary for foreign affairs whether he could give the
House any information regarding the present position of the negotiations between
Her Majesty and the Government of the United States of America regarding the seal
fisheries in Bering Sea; whether, in particular, he could state what was the nature
of the proceedings reported to have been recently taken in the Supreme Court of the
CUhnited States in connection with the seizare of a sealing vessel which was sailing
under the British flag; and when it was intended to present to Parliament papers
relating to this subject. -

Sir J. Fergusson. Negotiations regarding the seal fisheries iu the North Pacifie
Ocean are proceeding in ordinary diplomatic course. A long note was addreesed
by the United States Government to Her Majesty’s minister at Washington on the

7th of December, to which a reply has not yet been made. The proceedings taken
in the Supreme Court of the United States are a motion for a writ of prohibition te
the district court of Alaska in respect of alleged excess of jurisdiction by that court
in condemning a Canadian vessel which was engaged in seal fishery in the open sea.

S. Ex. 55——7
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That application has not yet been heard. This course was taken at the instance of
the Canadian government, with the approval of Her Majesty’s Government, and
upon the advice of American lawyers. Its object is to bring the case before the
highest tribunal in the United States in the fullest manner. It is desirable to point
out that in this course there is no interference in any sense with the diplomatic ques-
tion. Diplomatic negotiations have reference to a wrong which we say has been
committed against international law and can only be redressed by diplomacy. The
legal proceedings, on the other hand, before the Supreme Court have reference to a
wrong committed, as we believe, on British subjects against the municipal law of the
United States; and redress for that wrong can ouly be maintained, at least in the
first instance, from the supreme tribunal of the United States. At present I am
unable to say anythiug as to the presentation of further papers. [Hear, hear!]

Mr. Bryce. Can the right honorable gentleman at all indicate when he thinks any
paper:'bearing on the question of the proceedings in the Supreme Court will be pre-
sente

8ir J. Fergusson. I think the honorable member will see that, as the application
lh;a.s not Leen heard, it is quite impossible to make any promise at present. [Hear,

ear.]

Mr. Lincoln to Mr. Blaine.

No. 470.] LEGATION OF THE UNITED STATES,
London, June 6, 1891, (Received June 17.)

SIR : Referring to my dispatch numbered 468 of 3d instant, I bave
the honor to inclose herewith, for your information, the veport of a de-
bate which took place on the 4th instant in the House of Commons
upon the third reading of the Behring Sea (seal fishery) bill, which, I
may add, was read for the first time in the House of Lords without
debate yesterday.

I have, etc.,
RoBERT T. LINCOLN.

[From the London Times, Friday, June 5, 1891.]
SEAL FISHERY (BERING SEA) BILL.

The consideration of this bill in committee was resumed on clause 1 (power to pro-
hibit by order in council the hunting of seals in Bering Sea). The first subsection
enables Her Majesty by order in council to Xrohibit the catching of seals by British
ships in Bering Sea during the period limited by such order.

Mr. A. 8. Hill moved to add after ‘‘order” ‘‘if the Legislature of the Dominion
shall covsent to such prohibition.” He said that the persons most concerned were
the Canadians, and they were by no means consenting parties to this measure. The
Americans required that they should be allowed to kill 7,500 seals on their own ac-
count. Whatever number of seals they claimed to kill, they ought to kill in the open
seas and not in the rookeries. These 7,500 seals were not to be ﬁilled for food for the
islanders. But the United States said that they kept 300 Aleutian islanders in the
sesl fisheries, and if the prohibition was to affect them they would have themselves
to keep these servants of theirs, and for their wages would have to pa{ some £20,000.
A more monstrous claim could not be put forward. If there was to be any claimn at
all it should be made by the Victorian fishermen.

Mr, W. H. Smith regretted that his honorable and learned friend was not satisfied
with the assurance which the Government had given. He said distinctly on the sec-
on% reading that the Government could not assent to the introduction of these words.
Thé Dominion had a right to legislate so far as her own people were concerned, but
she had no right to legislate for the British flag. The Bering Sea was some thousand
miles away from Canada, and the Canadian Government had received every assurance
that compensation should be given to any British anb{ect who, it could be shown
would suffer loss. Her Majesty’s Government hoped that the British losses would
be a great deal less than his honorable and learned friend supposed. The destruction
of 7,500 seals was considerable, but they were willing to consent to that proposal in -
order to put an end to a serious danger.
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Mr. A.S.Hill said that, after the assurance of the right honorable gentleman, he
would pet, of course. proceed further with his amendment. He had, however, re-
eceived a cabl from Canada on the subject.

Mr. ce asked for some information as to what had passed betweeun the Govern-
ment and the Canadian Government and the nature of the terms that had been ar-

ran,

ﬁqﬁ. H. Smith said the Government bad satisficd themselves that the Canadian
Government had accepted the view he had previously indicated. He would endeavor
0 give the House further information on the subject as soon as possible.

ir G. Campbell wanted a more explicit assurance on the subject of compensation
and expressed the hope that the British taxpayer was not to become liable.
lm’l‘heamendment was withdrawn and the clause was added to the bill, as was also
e 2.

On lcaase 3 (application and construction of act and short title).

Mr. G. 0. Mo referred to the phrase ‘ marine animal,” and asked whether it
was likely to include whales

Mr. W. H. Smith said the phraseology of the clause had been carefnlly counsidered,
bl;‘tacl:f course Her Majesty’s Government did not intend to prohibit the catching of
whales.

The clause was agreed to, and the bill reported withont amendments to the House.

The House resumed.

Mr. W. H. Smith appealed to the House to allow the bill to be read a third time
now. It was of great importance, and it was also desirable that no delay should
take place.

8ir W. Harcourt joined in the appeal and hoped that no objection would be taken
to the comrse suggested by the right honorable gentleman. He asked the First Lord
of the Treasury to lay on the table of the House the commaunications which had
passed with the Canadian government. ’

Mr. W. H. Smith said there was no reason why the House should not be placed in
possession of the information.

Mr. Sexton hofed that the First Lord of the Treasury would appreciate the for-
bearance of the Irish members in allowing the bill to be read a third time. [Laugh-

ter.
'l%e bill was read a third time.

Myr. Lincoln to Mr. Blaine.

No. 472.] LEGATION OF THE UNITED STATES,
London, June 10, 1891. (Received June 19.)

SIr: Referring to my dispatch numbered 470 of 6th instaut, I have
the honor to inclose herewith the report of a short debate which took
place in the House of Lords on the 8th instant, when the Bering Sea
bill was passed, after having been slightly amended on the Marquis of
8alisbury’s motion.

I have, etc.,
ROBERT LIKCOLN.

[Inclosure in No.472.]
{From the Timee, June 9, 1801.)

The Marquis of Salisbury, in moving that the bill be read a second time, said * *
* The measure I am now submitting is one to enable Her Majesty to stop seal hunt-
ing on the part of British snbjects in Behring Sea for terms to be specified in an order
in conucil. The first aim of this provision is to enable Her Majesty's Government to
come to an agreement with the United States to suspend the hunting for seals ir Ber-
ing Sea, or a great part thereof, during the ensuing season. As vour lordships are
aware, there has been for some time a very vigorous discussion proceeding Letween
the United States and this country. The United States have asscrted claims over the
open sea, and a right to stop the hunting of seals in that sea, which Her Majesty’s
Government have not admitted and can not admit. After much discussion we have
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agreed in principle that the difference shall be referred to arbitration, and we hope
that the terms on which that arbitration is to be established are almost agreed upon.
I believe there are very few points of difference remaining, but in the meantime the
3uestion raised by the motive which mainly actuates the United States, namely, the

esire to prevent the extermination of the animal which sustains a valuable industry,
remains unsolved.

There are many persons in the United States who are of opinion that if we wait
until the arbitration is completed a very serious, it not a fatal, blow may have been
struck against that industry. There isno doubt that the catch of seals has increased
largely of recent years, and some experts declare that grounds which were formerly
covered with them are now almost denuded. I donot at all concede that that opinion
is universal. The Government of Canada doubts very much whether the statistics
on this point are correct. At all events, these apprehensions have this circumstance
in their favor, that unrestricted permission to alfnations to hunt the seal at all times
has resulted in other parts of the world in its entire extermination. Formerly seals
were common on the coasts of South America and those of the Falkland Islands ;
now they are hardly to be found there. There is, therefore, a serious danger to be
averted, and we can hardly wounder that the United Stateashould be anxious that an
industry which is 8o very valuable should not incur any danger from neglect. They
propose that over that part of the sea which they are authorized to deal with, and
on all the islands and coasts belonging to the United States, there shall be no seal
killed antil the month of May, 1892, if Her Majesty’s Government will arrest the
progress of British seal hunting in the same waters during the same time.

It seems to us that on the whole the proposition is a reasonable one, and we should
be fully incurring the censure, not only of the United States, but of the civilized
world, if by adhering too closely 1o any technical right we should run therisk of the
destruction of this valuable industry and of a valuable animal. Of course we are
aware that some injury may be done by these arrangements to private interests, the
claims of which it will be necessary to meet. The notice has come late in the year,
and the seal hunters have made preparations which can not now be stopped. Ships
have been fitted out for sealing in these particular waters which may not be able to
find employment elsewhere. On the other hand, there is no doubt that seals that are
caught more to the west will very much rise in price, and a certain compensation
will to that extent be afforded. It is impossible to say beforehand whether there
will be any practical loss or not. The consent of the Dominion Government to the
bill we propose mainly turns on one or two points. First, we are agreed with respect
to arbitration, if the United States agree with us, which I believe they fully intend
to do. Secondly, they are agreed that compensation should be given whenever there
has been a real loss in consequence of the action of the British Government. Who is
to pay that compensation is & vexed question. We do not deny that a part may
properly fall on the British Government, but we are inclined to dispute that the
whole should do so. :

Ido not know what is the view taken by the Dominion Government; but time
presses, and it would be impossible to defer action until, by the exchange of tele-
grans this difficult question shonld have been solved. Therefore, as in the first in-
stance, as stated in the House of Commons, we have assumed the liability. I do not
know that in any case it can be heavy. The provisions of the bill are few, and I do
not think they lend themselves much to criticism. There is only one change we de-
sire to be allowed to make in the bill; it is not alarge matter,and it is in the nature

of restricting rather than extending its action. I wish to alter the first clause, which
prohibits the catching of seals by British ships ‘in Behring Sea,” by adding ¢ or
any such part thereof as may be named in the said order.” I do not know how far
the Dominion will be inclined to go, but this is not a question of principle and there
is no other alteration. It will be convenient if your lordships, after reading the bill
a second time, will passit through its remaining stages; but if there is a strong ob-
jection to that course, I will not press it. Tiwe is running out, and every day or two
18 of importance. With these observations, [ move the second reading of the bill.

The Earl of Kimberley. * * * With regard to the bill itself, I have no criti-
cism to offer, and I would rather contine myself to an expression of satisfaction at
the prospect of this controversy being terminated. I have had the opportunity, as
your lordships have had, of reading the dispatches of the noble marquis, and I have
seen with great pleasure the firmness with which he has maintained the rights of this
country to use an open sea. At the same time in matters of this kind, which influence
the relations between this country and the United States, it is clear that it is an advan-
tageto both that disputesarising between the t wo countries should be settled by arbitra-
tion and by peaceful means, and therefore I welcome the announcement of the noble
marquis that the terms of arbitration are practically settled, so that we may look
forward to a speedy termination of the dispute. I now only ask the noble marquis
for information upon the point whether an understanding with Russia has been ar-
rived at. I am sorry to hear that no agreement has been come to with the Govern-
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ment of the Dominion with regard to the question of ‘tompensation. Certainly it
appears that the Dominion has so large and so direct an interest in the question t
a: all events, a portion of the compensation shoald be borne by the Government o
Canada. No oue desires to impede the progress of the bill, and I think that the
Howmse will assent to the mpemnon of the standmg orders. [Hen, hear.]
L d L d

On the qnutlon tlut the blll do pass,

The Marquis of Salisbury moved an amendment to the effect that ¢ Her Majesty.
the Queen, might, by order in council, prohibit the catching of seals by Bri h?ahig
in Behring Sea during the period limited by the order or such part thereof
seribed in the said order.”

The amendment was agreed to, and the bill was passed.

My. Lincoln to Mr. Blaine.

No. 592.] "LEGATION OF THE UNITED STATES,
London, January 6,1892. (Received January 15.)
S1r: I have the honor to inclose herewith an extract from the Times
newspaper of to-day containing the report of a speech made by Sir
George Baden-Powell, M. P, to hls constituents, relative to the Behring
Sea question.
I have, etc.,
ROBERT T. LINCOLN.

[From the London Times, January 6, 1892.]
SIR G. BADEN-POWELL ANXD THE BERING SEA QUESTION.

Speaking last night at a meeting of his constitnents in the Kirkdale Division of
Liverpool, Sir George Baden-Powell gave an account of his mission to the Bering
Sea. He said that Lord Salisbury told him it was a very Qifficult, complex, and del-
icate question; that, above all things, he wanted to avoid war with the United States,
but that at the same time he wanted to be strong, to show no fear in his policy, but
to show that he was not goi g to yield ome jot or tittle of British rights. [Loud
cheers.] But Lord Salisbury had an additional purpose in sending him there.

Three or four years the Americans seized some British vessels, imprisoned the
captains and crews, and fined them for taking far seals out of the high seas. This
country, of course, promptly denied that these vessels were acnnixllegall , and last
summer and autumn, by their work in the Bering Sea, he thought they finally
brought that awkward dispute, which might have resulted in war, to arbitration, and
it was his conviction that this country would win in that arbitration. [Cheers.]
He spent three months in the Bering Sea investigating the fall facts. When he
arrived there he found three British men-of-war and seven American Government
ships, the latter with instructions to seize the British sealers if they attempted to
seal ; but the British commissioners were able, without any breach of the peace, to
make satisfactory arrangements which enabled the British sailors there to take home

what seals they had got. [Cheers.] He had some difficulty in getting at the full
facts of seal hfe on the American islands, but he m’n;ged to become good friends
;clth the Americans, and parted with them affectionately, after finding out all the
ts.

He discovered that no one knew where the seals went to after leaving those Am-
erican islands, and he accordingly arranged that the three men-of-war placed at his
service and the tranaport steamer which carried himself should explore all these seas.
He thought they acquired, as the result of that exploration, all the facts as to the
lmgntlon of the seals—facts never before known. To do this they had to go through

t deal of rough work; the weather was cold, and there was usually fog, except
w en there was agale ; but somehow or other he found his body thomnghly suited to
these elements, perlups more 8o than to the House of Commons. [Laughter.] Lord
Salisbury had been good enough to say more thaun once that what was done in the
Bering Sea greatly exceeded his expectations and those of Her Majesty’s Govern-
ment. | Cheers.]
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